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RECENT CASE L AWS

EXCISE LAWS

Basic Concept

SONY MUSIC ENTERTAINMENT (I) PVT. LTD. - 2016 BOM.

Facts

U The appellant imported recorded audio and video discs packed in boxes of 50. After receipt of the
material in its factory, it packed each individual disc in transparent plastic cases known as jewel
boxes;an inlay card containing the details of the content of the compact disc was also placed in the
jewel box.

U The whole was then shrink wrapped. The appellant thereupon sold such packed compact discs in
wholesale.

Issue- Whether the activity of packing imported Compact discs in a jewel box along with inlay card would
amount to manufacture under Section 2(f) of the Central Excise Act, 19447
Decision -Held that -

U The Tribunal has rightly concluded that the activities carried out by the respondent does not
amount to manufacture since the compact disc were complete and finished when imported by the
assessee.

They were imported in finished and completed form.
They could be played by any person in order to listen to the sound and view the images that they
contained. They were imported in finished and completed form.

Bata India Ltd. -2010S.C.
Facts of the case

U  The Assessee is a well known manufacturer of foot wear. For the manufacture of foot wear, various
raw materials are purchased by the assessee from the market and / or from their respective
manufacturers such as fabrics, rubbers, chemicals, solvents etc.

U During the process of manufacturing of foot wear various chemicals / ru bbers / solvents etc., are
mixed together and a thin layer of such mixed materials is sandwiched in between two sheets of
textile fabric, in running length, through a three bowl calendering machine.

U The product is later cut and stitched according to the assessee's requirements and ifprocess
materials are used as shoeuppers in the foot wear.

U Such fabrics are also at times sent to job workers for stitching purposes only and the fabric
sandwiched with the mixed materials are inputs of the intermediate stage during the course of
manufacture of footwear.

U Vulcanisation of the foot wear takes place only after completing the entire process and then it would be a
finished product as a footwear, made available in the market and acquires commercial identity and tur ns
out to be a commercially known product.
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i The Collector of Central Excise (in short the Collector) noticed that during the manufacture of foot
wear the assessee manufactures an excisable product called double textured fabric which is further
used as upper material in the manufacture of foot wear and this double textured fabric is nothing
but rubberized, water proof fabric with a thin layer of rubber sandwiched between two sheets of
cotton fabric in running length. As a result of that process a double textu red fabric emerges as a
distinct product with specific properties and character other than that of original fabric used as input
which is known in commercial trade parlance as double textured fabric which is used in
considerable quantities for making rainc oats, holdalls, hand bags etc.

The Collector therefore, came to the conclusion that this double textured fabrics are marketable products
fulfilling the requirement of the definition of excisable goods as per Section2(d) of the Central Excise 1944 (in
short the Act) attracting the levy of central excise duty under the Act.

Issuewhet her unvulcani sed sandwiched fabric assembl
consumed can be ter medmakstablé)y oomd 6c 4 mo lv erubbelezzdsicstiorf | e
fabricsao

Decision -Held that &

U No evidence has been produced by the Revenue to show the product unvulcanised sandwiched
fabric as such is capable of being marketed, without further processing.

U The question is not whether there is an hypothetical possibility of a purchase and sale of the
commodity but whether there is sufficient proof that the product is commercially known.

U The mere fact that the product in question was entrusted outside for some job work such as stitching
is not an indication to show that the product is commercially distinct or marketable product.

U Without proof of marketability the intermediate product would not be goods much less excisable
goods. Such a product is excisable only if it is a complete product having commercial identity
capable of being sold to a consumer which has to be established by the Revenued

U The mere theoretical possibility of the product being sold is not sufficient but there should be
commercial capability of being sold o decided in favor of assessee

Solid & Correct Engineering Works & Ors. - 2010 S.C.

Issue- Whether setting up of an Asphalt Drum Mix Plant by using duty paid components tantamounts to
manufacture of excisable goods within the meaning of Section 2(d) of the Central Excise Act, 1914?

Decision-held that

U In the instant case all that has been said by the assessee is that the machine is fixed by nuts and bolt
to a foundation not because the intention was to permanently attach it to the earth but because a
foundation was necessaryto provide a wobble free operation to the machine.

U An attachment of this kind without the necessary intent of making the same permanent cannot, in
our opinion, constitute permanent fixing, embedding or attachment in the sense that would make
the machine a part and parcel of the earth permanently.

U In that view of the matter we see no difficulty in holding that the plants in question were not
immovable property so as to be immune from the levy of excise duty. & the activity is amount to
manufacture.
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VIRGO INDUSTRIES (ENGINEERS) PVT. LTD. 2009 6 CESTAT-

Facts of the case

U Virgo had been manufacturing and supplying signages (illuminated signs) under a contract with
M/s. Indian Oil Corporation Ltd. (IOC) and had erected them at the retail outlets of IOC locat ed at
various places.

U Virgo fabricated only the sign poles of iron and steel required for the signages. Other items such as
fibre glass reinforced plastic sheets, the vinyl sheets cut into signs, the electrical panels concealed
within the signboard etc. had been got manufactured by third parties and that the signages proper
had been erected at the various IOC bunks.

U At the premises of Virgo only the sign poles were fabricated and the signages were erected using the
components received at the various sitesfrom their manufacturers.

Ssu
whether signages erected at various petrol bunks of IOC are liable to duty.

P

Decision &
We find that -

U In the instant case the complete signage is movable and is installed by fixing it on a concrete
foundation. These can bedetached and shifted to another location without damaging them o

U Undisputedly signages are capable of being assembled at the premises of the appellants and then
transferred to the site of its erection after dismantling the same.

U The signages do not emege as an immovable property on assembly or erection. They have base
plates of steel with provision to fit them on bolts of the concrete foundation. The signage is fixed to
earth. Signage is complete before fixing on the concrete plateform.

We hold that -

U the signages are dutiable goods.- As regards the claim of limitation we find that the appellants have
undertaken manufacture, supply and erection of signages involving huge value under a contract
with IOC without intimating the activity to the Department.

U No acceptable reason has been advanced by the appellants to support the claim that they had not
wilfully suppressed the fact of the impugned activity from the Department. We, therefore, hold that
the demand of duty on the signages has been validly made invoking larger period.

M/s Larsen & Toubro Limited & 2009H.C.

Issue & Facts--f abri cati on/ manuf actur e o f-thépetidiondr enterecittcearturnt |
key contract with Bharat Petr ol eum Cotiom assemblyiamdn Lt
erection of waste water treatment plant. The activities involved in the contract were procurement, supply,
fabrication, transportation of various components, making of civil construction and erection of waste water
treatment plant and commissioning it.
Decision 6 Held that o

U When factually there is no dispute that the waste water treatment plant when totally assembled

becomes an immovable property.
U The very show cause notice also says that plant in an unassembled form was installed andaffixed to
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the civil works.
U This shows that the plant on erection and installation becomes an immovable property which is not
excisable to tax.0 SCN quashed.

TEXTILE CORPN. MARATHWADA LTD. 8 S.C- 2008

Issue:- Whether the facilities in the factory of the assessee for carrying out bleaching, dying, printed and
mercerizing of textile fabrics would invite levy of excise duty at each stage of manufacture &

Held that: -
U the assessee would be entitled to Cenvat credit if duty is paid at each stage of the manufacturing
and,

U therefore, the entire exercise would berevenue neutral ,
0 Admittedly, assessee has paid duty at the final stage.

M/S RAJPUROHIT GMP INDIALTD. & ORS. 8 S.C- 2008

ISSUE:-Whether cutting and slitting of steel sheets or polyester films used for lamination purposes amounts
to manufacture 0
HELD :-NO.

Sunco Rubbers Ltd. 2008 (228) ELT 27 (Mad.)oM.imp

ISSUE When does the manufacturing activity get completed - either at the time of clearance of goods from
the premises of the job-worker or at the time of their clearance from the premises of the manufacturer?

FACTS

0 The assessee, a job worker, received raw materials required for the manufacture of strips tyres
from the primary manufacturers (viz. raw material suppliers) for further processing and after
undertaking the processing returned them to the suppliers.

U Thereafter, the suppliers carried on the processes of deflashing, testing and inspection on those
goods.

i The Department opined that since the goods processed at the premises of the job worker were
fully manufactured goods, the job wor ker should pay excise duty on such goods before clearing
them from its premises.

HELD - that having regard to the activities like deflashing, testing, inspection etc. being undertaken by the
primary manufacturers, it was evident that the goods were made ready for marketing only after the same
were subjected to the above mentioned processes at the hands of the raw material suppliers.

Hence, the manufacturing process was complete only after these processes were carried out at the
premises of the suppliers.

Prism Cement ltd. 2008-TRI
Waste / scrap arising in course of repair activity can not be held to be manufactured product and thus, not
liable to excise duty.



http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=31601
http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=31169
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Blow Plast Ltd. 2009 (236) (Del.).- M.imp
ISSUE-

U Parsavnath Furnishers Limited (PFL) is engaged in procuring the duty paid Office Furniture
System/Work Stations (OFS/WS) from the suppliers an erecting and installing them at site of
customers, from whom it has procured the orders.

U  After receiving the orders from its clients, a team of engineers prepares a lay out on computer aided
design system where ready-made furniture systems and work stations manufactured by
independent manufactures/suppliers are superimposed.

O Thereafter, based on the <clientsd spe cciuferiof the
furniture for each works station. After procuring the various elements of furniture system from the
manufacturer, they join the same together according to the site drawing and the project code.

U The assessee contends that that they are only rarketing OFS/WS. However, the Revenue alleges
that PFL is liable to pay duty as the said activity amounts to manufacture.

Examine, with reference to a decided case | aw, if

DECISION

U The facts of thegiven case are similar to the case ofCCE v. Blow Plast Ltd. 2009 (236) (Del.).

U The Tribunal arrived at the conclusion that since the supplier had cleared the complete set of
elements required for the work station in a knocked down condition, it could no t be said that the
supplier had manufactured the parts and not the complete system.

O The High Court while affirming the Tribunal 83
trade could not be manufactured twice over.

U Consequently, nothing new had come into existence so as to bring the activities of the assesses
within the parameters specified in section 2(f) of the Central Excise Act, 1944.

0 What the assessee received was complete OFS/
complete OFS/W S. Nothing new had come into existence. Hence, no duty was payable by the
assessee.

Therefore,i t can be inferred that the Revenueds all ega

Indian Cine Agencies vs. CIT (2009) 233 ELT 8 (SC):

Conversion of jumbo rolls of photog raphic films into small flats and rolls in the desired sizes amounts to
manufacture.

Karam Chand 2009 (236) E.L.T. 647 (H.P:)- Imp

ISSUE-: Does the addition of stabilizing agent, masking agent etc. amount to manufacture within the
meaning of section 2(f) of Central Excise Act, 1944?

Facts:The respondent was engaged in the manufactur e
concentrated alletherin and convert it into diluted alletherin by adding solvent deodorized kerosene oil,
perfume (as a masking agent) and DHT (as a stabilizing agent).
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Decision :

U The High Court held that mere processing of goods was not manufacture and to fall within the
definition of manufacture a new substance would be formed.

U In the present case, no new substance was formed and only a diluted form of original substance was
packaged under a deferent brand name alletherin in its concentrated form was an insecticide.

U The final product manufactured by the respondent was a diluted form of insecticide -alletherin
which wo uld only kill small insects like mosquitoes.

i Hence only the potency of the insecticide was being reduced. Therefore it could not be termed to be
manufacture.

Banswara Syntex Ltd. 2008 (221) ELT 360 (Raj.)
ISSUE: Can waste material of building construction be taken as non-dutiable, when no -credit has been
availed on either inputs or capital goods?

DECISION : The High Court held that MS Scrap arising as waste material of building construction, wherein
credit of duty neither as inputs nor capital goods had been availed would be non-dutiable as it did not arise
from manufacturing process.

Valuation

SOUTHERN STRUCTURALS LTD. 8 S.C-2008

U Inspectonchar ges recovered by ¢tiherds pas s ¢ eairiegdcont atathe j
instance of the buyer in addition to the normal inspection of the assessee
U isincludible in the assessable value.

PEPSICO INDIA HOLDINGS (P) LTD. 8 S.C- 2009 MM.imp(Fully Expected)

FACTS:-The assessee manufactured SYRUP containing soft drinks concentrate and sugar and sold the sam
to their MARKETING SUBSIDAITY COMPANY. A part of the syrup sold by the assessee to others also. The
marketing company would sell the same to retailers.

The marketing company used to leased out DISPENSING/ VENDING MACHINE (the machine was used
for dilution and carbonation of the syrup for sale of soft drinks to consumers)
ISSUE:-

U Since the assessee and the MARKETING SUBSIDAITY COMPANY were related person, therefore
the A.V. shall be sale price of the marketing company, without deducting discount allowed by
MARKETING SUBSIDAITY COMPANY toits b uyers.

U Further, the lease rental paid by the retailers to the MARKETING SUBSIDAITY COMPANY
towards DISPENSING/ VENDING MACHINE was also included in A.V.



http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=30342
http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=32561

smart . 10
leach “i-Smart TeachCA CA Raj Kumar

Held that: -

U when trade discount indicated in the invoice at the time of sale and there is no flow ba ck return of
trade discount to assessee selleror its related person, the A.V. shall be computed after deducting
such trade discount , even if ,the valuation was sought to be made based on the sale price of the|
related person, the deduction of discount can not be denied.

U Vending machine stood installed by the holding company. Nonetheless, ownership of the vending
machine vested in the marketing company. The machine charges were payable to the marketing
company and not to the holding company. Hence oOomasahg@eechargeso or
were not includable in the A.V. of product

M/S. ACCURATE METERS LTD. 98S.C-2009

Facts:

U The assessee, a manufactie of electric meters, used to sale the meters to State Electricity Board
(SEB).

U The SEBs used to call for tenders in which the value of the electric meters was to be fixed as at the
factory gate. Freight and the insurance charges were to be charged on araverage basis not on actual.

U There were two separate contracts; one for sale of electric meters and other governing transportation
of goods. The SEBs used to make inspection of the meters. After inspection, the assessee was boun
to transport the goods from the factory gate to the place of the SEBs at the rates specified in the
tender.

DECISION: -The department contended that since the meters were delivered to the SEBs at their premises
and not at the factory gate (fé@),t otrtyergaft ®r e eti mag
the transaction value (inclusive of average freight charges) under rule 5 of the Central Excise Valuation
Rules, 2000 and only the amount of actual freight was allowable as deduction therefrom.

C R U X ®he transpdation and insurance charges are not includible in the value of the excisable
when the sale is complete at the factory gate and goods are delivered to the buyer at the place ¢
(viz. factory gate) itself.

Saf Yeast company (P) Ltd. 2009TRI

ISSUE:-Section 4A covers goods on which MRP is required to be declared under SWMA. SWMA is a self
contained code in itself in the sense it contains its own provisions as to when MRP is required to be declared
on the package of a commodity or not. Whether CEO is permitted to takes its own stand as to when MRP is
required to be declared on the package or not?



http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=32539
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Held that - applicability of section 4A is dependent upon the applicability of the SWMA, 1976. The
authorities under the excise act have no jurisdiction to question the correct ness or otherwise of the same.

Triveni Engg. & Inds -(SC):

Facts and Issue The assessee cleared sugar manufactured by it at prices fixed by the Government and paid
excise duty on such price. Subsequently, on appeal by the trace, the Supreme Court directed increase in the
price with retrospective effect. The Government paid the difference between original price and increased
price.

The Department issued an Show Cause Notice seeking to levy duty on such deference contending thd such
deferent amounted to a consideration/additional consideration for sale.

Decision :-

U The price for assessment would be the price at which the goods were cleared, and not the price
subsequently determined. Any alteration/revision in price subsequentl y to clearance of the goods
cannot effect computation of duty especially when there is no escalation clause in the purchase
order. Duty cannot be sought to be levied if and when any sum is received from the buyer.

i The amount so received could also not be regarded as additional consideration for sale. When the
goods were sold, the price was the sole consideration for sale and no additional consideration was
ever thought.

Lucas TVS Ltd -2009TRI (Larger Branch) -  MM.imp(Fully Expected)

Facts

Assessee isengaged in the manufacture of excisable goods. They had removed the goods and paid duty of
excise on self assessment basis in terms of rule 8 of CER, 2002. Such payments at the time of removals
goods were made on the AV based on the price originally agreed between the assessee and buyerg
Subsequently, there was upward revision of price of the goods due to increase in the cost of raw material
and/ or other factors and consequently , the assessee issues supplementary invoice for realizing the
differential price from the buyers and paying differential duty, SUCH PAYMENT OF DUTY WAS MADE
WITHOUT PAYMENT OF INTEREST.

ISSUE HELD THAT -

Whether in the facts of these cases, the YES since definition of TV provides that -

additional amount paid by the buyer towards | Section 4(3)(d): Transaction Value;

price of the goods in terms of the | Transaction Value means the price actually paid or
supplementary invoice issued by the assesseg payable for goods, when it is sold,

after removal of the goods can be considered to | And includes,

be part of the transaction value under section 4 * Any amount, which the buyer is liable to pay to
of the CEA.1944. the assessee or on behalf of the assessee,

e By reason of orin connection with the sale,
e WHETHER PAYBLE AT THE TIME OF SALE
OR ANY TIME THEREAFTER.
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Whether on the amount of duty under the | YES Though there was no delay in this payment with
supplementary invoice, interest is leviable | reference to the time at which the price was increased,
under section 11 AB from the first date of the | but definitely there was delay ion payment of such
month succeeding the month in which duty | duty with reference to the time of removal of the
was paid in the first instance in terms of the | goods.

original invo ice.

Whether the payment of duty under the | YES -thisis a case of duty SHORT PAID.
supplementary invoice by the assessee is
covered by section 11 (2B) of CEA, 1944.

Whether the CEA, 1944 or CER, 2002 containing YES ,

any provision for recovery of interest payable | section 11 of CEA, 1944 Recovery of SUMS DUE TO
U/S 11 AB on any amount of duty paid under | GOVT.

supplementary invoice.

1=M/s SKF India Ltd. -2009 SC

Facts and Issue-

U The respondent-assessee is engaged in the manufacture and sale of ballbearings and textile machine
parts. It sold goods manufactured by it on certain prices on payment of excise duty leviable on the price
on which the goods were sold.

U Later on, there was a revision of prices with retrospective effect. Following the revision the assessee
demanded from its customers the balance of the higher prices and issued to them supplementary
invoices.

At the same time it also paid the differential duty on the goods sold earlier.
The Revenue took the view that the assessee was liable to pay interest on differential duty.
Held that -

U The assessee gave its reply stating that the payment of differential duty was made by it at the time of
issuing supplementary invoices to the customers and, therefore, there was no question of charging
interest much less any penalty

U Itis to be noted that THE ASSESSEE WAS ABLE TO DEMAND FROM ITS CUSTOMERS the balance
of the higher prices by virtue of retrospective revision of the prices. It, therefore, follows that at the time
of sale the goods carried a higher value and those were clearedon short payment of duty.

U The differential duty was paid only later when the assessee issued supplementary invoices to its
customers demanding the balance amounts.

U Seen thus it was clearly a case of short payment of duty though indeed completely unintend ed and

without any element of deceit etc.

The payment of differential duty thus clearly came under sub -section (2B) of section 11A and attracted levy of
interest under section 11AB of the Act.
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2=SUPREME PETROCHEM LTD. - 2009 (Tri-LB

Issue-whether the expenses of loading of goods within the factory for clearance to a buyer are includable in the
assessable value of the goods where such expenses are incurred by, or on behalf of, the buyer.

Held that -

U "transaction value" means the price actually paid or payable for the goods, when sold, and includes in
addition to the amount charged as price, any amount that the buyer is liable to pay to, or on behalf of, the
assessee, by reason of, or in connection with the sale,

U If the outward handling charges like loadin g chares within the factory are paid by the buyer to the
assessee or on behalf of, the assessee, by reason of, or in connection with the sale, then such expenses
shall form part of transaction value

U In other words, the expenses of loading of excisable goods within the factory for clearance to a buyer are
liable to be included in the assessable value of the goods unless it is proved by the assessee that the
burden of such expenses was not borne by them.

U If the transporter appointed by the buyer ie such expenses are not borne by the assessee, therefore they
can not be included in A.V.

Notethat-l oadi ng charges can not be regarded as 6cost of

Central Excise Rules, 2002

Gupta Metal Sheets-2008- (Tri. -LB).

ISSUE

Can goods | wmst 6lWypcoi hegdt e considered to be 0goag
unavoidable accidento under rule 21 of the Centr g

Decision

The Tribunal held that o6theft®& or ©6dacoi ¢medning af the
rule 21 of the Central Excise Rules, 2002 and the goods lost in theft or dacoity would not be eligible for
remission.

Balarampur Chini Mills Ltd. [2008] 223 ELT 34 (All.)
U Loss of sugar due to spontaneous combustion is loss due to natual causes.
U Therefore, remission of duty is available in respect thereof.
i Such remission cannot be denied on the ground that the assessee should have taken preventive
measure to avoid the loss, because question of preventive measure is applicable only incase of loss
due to accident; not in case of loss due to natural causes.

BDH Industries Ltd. [2008] Tri. (LB)

ISSUE:-

The assessee, by mistake, debited an amount in excess of the duty payable by him in his PLA/CENVAT
Account.

tral
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U The assessee, thereafte requested the Department to allow him to take the credit of such excess
payment in his PLA/CENVAT A/C.

0 The Department denied assesseeds request and

Held that,

U There is no provision under the Central Excise Act and rules allowing suo motu taking of credit or
refund without proper sanction by the Central Excise Officer. Any correction in PLA/CENVAT Alc.
requires Department sanction.

U Therefore, any excess payment by mistake or on account of clerical/arithmetical error has to be
claimed by way of refund application filed u/s. 11B.

3=KATARIA WIRES LTD. -2009(H.C)

Issue-The assessee claimed that both the original and duplicate copies were lost by the transporter in transit of
the goods with the result the same could not be produced. Whether assessee will be entitled for cenvat credit

held that &
U the Excise provisions lays down requirement of production of original copy of invoice and in absence
thereof, a duplicate copy,
U one cannot oblivious of the fact that in some cases if original and the duplicate, both are lost, the claim
cannot be defeated especially when department did not dispute receipt of the goods, their use in the
manufacture of final product and duty paid character of inputs.

Since the duty was paid for the inputs and inputs were used in captive consumption for manufacture of final
product, merely because original and duplicate copy as required were lost, the claim could not have been
defeated especially when certified copy duly issued by the jurisd ictional Superintendent was produced o credit
will be allowed.

In other words -copy of invoice certified by SCE will be eligible document for availing cenvat credit

Cenvat Credit Rules ,2004

COCA COLA INDIAPVT.LTD - Tri
_Facts

U The appellant is engaged in manufacture of concentrates of non alcoholic beverages base. The same
are being cleared by them on payment of duty to various bottlers for manufacture of aerated
waters/beverages.

U The appellant is undertaking advertisement for aerated water for manufactur e exbottlers, which
according to them enhance the sale of the aerated water and in turn enhance the sale of concentrates
while paying duty on the concentrates.

U It is their say, that the price at which the duty is paid includes expenses incurred by them in
advertisement for aerated water. They took credit of service tax paid on advertisement charges as
input service used in or in relation to manufacture of concentrates.

U However, the same was denied by the Commissioner on ground that the advertisement is on
account of final product i.e. aerated waters and not in respect of their concentrates and since the
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appellant is manufacturing and removing concentrates, for which no advertisement is undertaken,
they are not entitled to take credit of the service tax paid on the advertisement.
Scope of input service:

0 The definition of i nput service is O6means and i
include all those categories within the ambit of input service, which may or may not have fallen
withinthemeans c¢cl ause. Both émeansd and 6includesd pa

i The expression Oactivities relating to businessd
will not only cover manufacturing but also those aspects that relate to functio ning of business:
the word o6relatingd would comprise of both direc

G and the word o6activitiesd covers al/l activities
osuch aso6 appearing thereaft ethanitese indntioned are ast i ve
covered.

conclusion

U Service tax paid on advertisement service is eligible as CENVAT credit even if the advertisement
was of the cold drinks manufactured out of concentrated manufactured and supplied by the
assessee.

Suntech glasses pvt Itd -H.C.-2010
Facts and issue :

U The assessee purchased inputs from the manufacturer thereof.

U The assessee did not pay fill duty stated in the invoice and a part of the excise duty was borne by
the supplier.

The assessee availed the credit ofull excise duty stated in the invoice.
The department denied the credit of excise duty borne by the supplier contending that only the
excise duty borne by the assessee is eligible as CENVAT Credit.

Decision - Assessee eligible for full credit, so long a s full duty paid :

U Rule 3(1) of CENVAT Credit Rules, 2004 allows credit of various duties paid on inputs/capital
goods received in the factory of manufacture.

U As per Rule 3(1) the only requirement for availment of CENVAT credit is that the duty must
have been paid on inputs/capital goods; there is no requirement that the duty must have been
borne by the assessee.

U Hence, even if a part of duty was borne by the supplier, the assessee was eligible to avail of
whole of the credit of excise duty as stated in the invoice.

BHUWALKA STEEL INDUSTRIES LTD. - (Tri. - LB) -2010

Cenvat Credit-Shortage of input-

Ui Cenvat credit denied - the ground of difference between weight of inputs recorded in receipt in
premises and weight recorded in relevant invoice.

In the light of the various decisions held that-

U We note that some of the cited decisions extracted above have held that negligible percentage of
difference on account of transit loss as a result of evaporation etc. should be ignored and full duty
credit should be allowed.
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U Some other decisions cited above have taken note of the difference that may arise on account of
weighing on different scales at the despatch and receiving ends and it has been held therein that
such differences can be ignored as per tolerance limis prescribed under the Standards of Weights
and Measures Act, 1976 and credit allowed accordingly.

Thus there is no hard and fast rule for dealing with different kinds of shortage.
We answer the reference made to the larger Bench in the above terms andeturn the appeals to the

concerned Division Bench for decision on merit.

Bansal Alloys & Metals Ltd. [2010] (Tri. 8 Del.)

Facts and issue

U The assessee procured inputs and availed credit of service tax paid on inward transportation of
such inputs,whichi s el i gi bl e as o0input serviceo.

0 Subsequentl vy, the assessee removed those i
CENVAT credit availed on inputs removed as such as per Rule 3(5).

U The Department contended that since transportation service pertained to whole of the inputs
(including inputs removed as such), hence, the credit of service tax pertaining to such
transportation service was reversible to the

1]

Decision :

U Rule 3(1) allows credit of the duty paid o n any input or capital goods and any input service. Rule
3(5) provides that the manufacturer shall pay an amount equal to the credit availed in respect of
inputs or capital goods removed as such.

Hence, rule 3(5) does not require payment of equal amount in respect of credit of input service.
There is no provision for payment of credit on input service. So, reversal of Credit on input
service in respect of Goods Transportation Agency service was not required Accordingly, the
view of the Department was not tenable in law.

GULJAG INDUSTRIES LTD. 90 H.C-2008

U Asbestos sheets used for connecting equipments for passing of gas / steam are accessories to th
plant, as their use is essential and adjunct to the main plant.

U Such accessories necessary for smooth rumng of the plant qualify as capital goods, even if such
sheets are not covered under tariff chapters listed in definition of capital goods [Rule -2 (a) (i)].

GUJARAT STATE FERTILIZERS & CHEM. LTD. 9 S.C- 2008

ISSUE:- Whether the Credit on low Sulphur heavy stock (LSHS) used in the manufacture of steam which in
turn was used for the manufacture of the final product, namely, fertilizer which was fully exe mpt from
payment of excise duty , be allowed ?

Held that: -inputs used to produce steam / electricity, which is used in manufacture of exempted fertilizers,
are entitled to cenvat credit because the inputs used for generation of steam / electricity used for ANY
OTHER PURPOSE are also inputs(As per the Definition of INPUT )

nput

ext

C

<
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MALWA INDUSTRIES LTD. -Imp
Facts
U There was a Centralexcise exemption notification in force exempting finishing agents, dye carries,
etc. from excise duty if oOoused in the same fa

U The assessee imported certain finishing agents, dye carries, etc. for manufacture of textiles ad
textile articles and claimed exemption in respect of CVD imposed u/s 3(1) of CTA, 1975 on the
ground that the similar goods manufactured in India were exempted form excise duty.

U The Department denied exemption contending that since the imported finishing agents, dye carries,
etc. were not manufactured by the assessee in its own factory; therefore, the condition that the same
goods should be used in the O0Osamed6 factory 1is

Issue: Whether the assessee was entitled to exemption?

Decision:

i Theuse of the word 6dsamed in the exemption not
the furnishing agents, dye carries, etc. must have themselves been manufactured by assessee.

U It simply means that goods must be used in the same factory in which textiles articles are
manufactured.

U The object of section 3 (1) is to ensure that the importer is not placed at some more advantageous
position vis -a-vis purchaser/manufactures of similar goods India on which excise duty is imposed.

i Conversely, if no excise duty is leviable on finishing agents, dye carries, etc. for manufactured in
India, there can be no question of levy of additional duty of customs u/s 3(1) of import of like goods.

Accordingly, since the imported finishing agents, dye carries, etc. w ere used in factory belonging to the
importer -assessee where the manufacture of textiles and textile articles took place, therefore, the assessee
was entitled to exemption.

Hindustan Zinc Ltd. 2008 (225) ELT 183 (Raj.)

ISSUE-1- Whether Cement, used as castruction/building material in the mines is eligible as input for the
purpose of availment of CENVAT credit?

HELD that - NO
ISSUE-2-whether welding roads used in maintenance, eligible for cenvat credit?
HELD that - YES

OWel ding electrodes/ usepain mhioapntak gods are e

ACS Hydraulics Pvt. Ltd. v. CCE 2008 (Tri.),

ISSUE:-
U Triveni Texturisers purchased inputs from Khaitani Industries and availed the CENVAT credit of
the entire excise duty paid by Khaitani Industries a s reflected in the invoice.
U Subsequently, Khaitani Industries gave certain amount of discount for the reason of the bulk
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purchases made by Triveni Texturisers during the period.

U This trade discount was given by issuing credit notes for the basic price. Department contends that
Triveni Texturisers is not entitled to the CENVAT credit on the entire duty paid on the price initially
invoiced and should reverse the credit proportionately.

Discuss whether the contention of the Revenue is justifiable. Removal o f goods from 100% EOU to

Domestic Tariff Area

Held that: --No, the contention of the Revenue is not justifiable in law.

U In ACS Hydraulics Pvt. Ltd. v. CCE 2008 (Tri.), the Tribunal held that there was no loss to the
Revenue as far as the payment of dutywas concerned by the supplier of the goods on the proper
correct assessable value.

U Therefore, the Department could not direct the appellant to reverse the credit or to disallow the
credit as the supplier had paid the duty and taken credit which was equiva lent to duty shown in the
invoice issued by the supplier.

U In view of the above discussion, it can be concluded that Triveni Texturisers is entitled to the
CENVAT credit on the entire duty paid on the price initially invoiced and need not reverse the
credit proportionately.

Banco Products (India) Ltd. Vadodara -1 2009 (235)(Tri-LB).- MM.imp(Fully Expected)
ISSUE:-

U Tanco Products Ltd. was using plastic crates as a material handling device within their factory
premises. Such plastic crates were used for itternal transportation of the raw material from stores to
the processing machine, semifinished goods from one machine to other machine and finished goods
to their storage area.

U The appellant contended that the plastic crates were eligible capital goods for the purposes of
CENVAT <credit and alternatively as input. De
credit in respect of the duty paid on such plastic crates.

Explain, with the help of a decided case law, if any, whether the stand taken by Depar tment is
sustainable in law .

Held that: - -IN the case of Banco Products (India) Ltd. Vadodara -1 2009 (235)(Tri-LB).

0 The Tribunal first analyzed the definition of
got covered under in the definition of capital goods under erstwhile rule 2(a) of the CENVAT Credit
Rules, 2004.

i After meticulous consideration of various relevant judgments, the Tribunal observed that the only
criteria for an object to be held as an accessory is that that a particular iten should be capable of
being used with a machine and should advance the effectiveness of working of that machine.

U The plastic crates in question were used for transportation of the raw material to the processing
machine and all the finished goods from the machine to storage area.

U If instead of using plastic crates manual transportation of the inputs or semi -finished goods had
been opted for, practically, it would have hampered the continuous working of the machine on
account of delays in the delivery of t he raw material/semi -finished goods etc.

0 Hence, vi ewed and judged in the |ight of the
Courts, the Tribunal concluded that the plastic crates could be held as accessory.
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While dealing with the expression 6i n t he manufacture of the good
erstwhile rule 2(k) of the CENVAT Credit Rules, 2004 , the large bench of the Tribunal referred to the case of
M/s. Rajasthan State Chemical Works 1991 (55) E.L.T. 444 (SCwherein the Ape x Court had observed that-

The said expression encompassed all processes which were directly related to the actual production.
The process of handling/lifting/pumping/transfer/transportation of the raw material was also a
process in or in relation to manufacture, if integrally connected with further operation leading to
manufacture of the goods.
By applying the ratio as enacted by the Supreme Court to the issue in dispute, the Tribunal held that process
started with the issuance of the inputs from the stores and their further transportation to the production
platform was only a part of the process of manufacture integrally related to the final production.

In absence of the delivery of the raw material to the manufacturing platform, the process could not start.
Such delivery of the goods included transportation of the goods by plastic crates. Similarly, finished
products were required to be stored in a bonded store room. The plastic crates were again used for such
transportation. Hence, the Tribunal opined that the plastic crates would also be eligible for CENVAT credit
as input.

In the light of aforesaid discussion, the large bench of the Tribunal held that CENVAT credit was
available on the plastic crates used as material handling equipment in the factor y premises as capital
goods as also as input. Hence, the stand taken by Department is not sustainable in law

Repro India Ltd. (2009)- (Bom.):

Facts The assessee was engaged in the manufacture of packaged software (excise duty 8%), stationer
books (excise duty 16%) and printed books (excise duty Nil). The printed books were entirely exported by it
under bond without payment of duty.

The assessee claimed refund of CENVAT credit attributable to inputs used in the manufactured of printed
books exported by it.

The Department contended that since the printed goods were already exempt from excise duty, they could
not be exported under the bond. Further, since
used in dutiable and exempted goods, the department demanded 5% of the value of the printed books
under the rule 6(3) of the CENVAT credit Rules, 2004.

Heldthat;;Rul e 19 of the Centr al Exci se Rul es, 200 2, 1
and exempted goods can be expored under the Bond.

Rule 6(6) of the CENVAT credit Rules, 2004 provides that the provisions of sub-rules (1) to (4) thereof shall
not apply to oO0excisable goodsdé6 removed without pé
Since Rule 6(6) usesie term O6excisable goodsd6é, which includ
exempted goods exported under Bond, no payment @ 5% of the value of exempted goods can be required.
Therefore, the demand by the department was unsustainable.




smart . 20
leach “i-Smart TeachCA CA Raj Kumar

Ambuja C ements Ltd. v. UOI 2009 (P & H). M-imp

FACTS AND ISSUE:-

U M/s Ojha Cements Limited (OCL) was engaged in the business of manufacturing and selling of
cement and had been duly paying the excise duty in respect of cement produced by it. OCL supplied
cementt o i ts cus tfreevomrrad ) desénatien saled6 and bore the frr
steps of the customer i.e. the destination point.

U The assessee had taken the CENVAT credit of the service tax paid on the aforementioned freight by
it.

U The Department denied cenvat credit contending that outward transportation is admissible as
cenvat credit only UPTO the PLACE OF REMOVAL. Hence, transportation from place of removal to
place of delivery (ie customers doorsteps) is not eligible as input service

Explain, with the help of a decided case law, if any, whether the stand taken by Department is tenable in
law.

ADDITIONAL FACTS -

In terms of contracd

- The ownership of goods and the property in the goods remains with the seller of goods till the déiiv¢
goodsn ACCEPTABLE CONDITION to the purchaser at his door step.

- The seller bears the risk of loss goods during transit to the destination and

- The freight charges are integral part of the price of the goods.

Held that - No, the stand taken by the D epartment is not tenable in law.
The facts of the given case are similar to the case oAmbuja Cements Ltd. v. UOI 2009 (P & H).

U In this case, the High Court observed that th
CENVAT Credit Rules, 2004 to mean any service used by the manufacturer whether directly or
indirectly and also includes, inter alia, services used in relation to inward transportation of inputs or
export goods and outward transportation up to the place of removal.

U In this case, the sales were OFOR destinati onf{
step, hence the credit of service tax paid on freight upto customers doorstep was
admissible

Marmagoa Steel Ltd. [2008] 229 ELT 481 (SC)

In case of imported goods directly transferred by an importer from the port of the import to the factory of
the assessee, the relevant document evidencing payment of duty for the purposes of Rule 9 of CENVAT
Credit Rules, in such case, would be bill of entry.

Since the assessee had produced bill bentry relating to imported scrap and had taken CENVAT credit of
additional duty of customs paid thereon on the strength of such bill of entry, therefore, the CENVAT credit
so taken could not be denied
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Innovative Tech Pack Ltd. [2008] -(SC)

Facts

i1 An exemption from excise duty was available on the condition that the manufacturer shall not
avail CENVAT credit in respect of the exempted products or any other products manufactured in the
same factory.

i The assessee opted for such exemption in respect of hidirst factory; while he did not avail of such
exemption in respect of his another factory and availed CENVAT credit in respect of same products
manufactured in the another factory.

(i The Department contended that since the assessee had opted for exemption,therefore, the
exemption was to apply to all factories of the assessee and it could not avail of any CENVAT Credit.

DecisionHeld that,

The said condition specifically provided that the manufacturer could not avail of Cenvat Credit in respke
products manufactured in the same factory; such condition was not intended to apply to all factories of many
Therefore, the manufacturer had the option to not avail exemption in respect of another factory and avail (
Credit in respect of mducts manufactured therein.

4=M/s. Maruti Suzuki Ltd. - (SC), 2009
FACTS

U Assessee has installed three gas turbines in their factory for generation of electricity. All the three turbines
have capacity to generate electricity of 20 MW each.

U From January 2003 onwards, assessee are using naphtha as fuel to run the gas turbines and they are
availing CENVAT Credit on naphtha used for generation of electricity in gas turbines. Assessee also uses
diesel generating set (DG set) for generation of electricity with the use of diesel for which they had not
availed any credit.

U In their factory, assessee has a common distribution point for electricity generated in turbines as well as
DG set and the entire electricity which is generated in the turbines and DG set(s), placed in the factory, is
distributed through common distribution point.

U During the disputed period assessee cleared a part of electricity generated in the factory to its joint
ventures, vendors etc. In addition, assessee met its electricity requirements by electricity captively
generated by the assessee in their turbines.

Held that &
U It may be noted from the CENVAT Credit Rules of 2004 vis-a vis CENVAT Credit Rules of 2002 that the
word "for" in the inclusive part after the words "steam used" is substit uted by the words "used in or in
relation to the manufacture of final products” [ie as per old law(ccr ,20020steam used F OR 6 AS

NEW LAW (CCR 2004) o0 goods us 9]dtothéextenRthelextesRdiectrcitylisON T O

cleared to the grid for distribution or to the joint ventures, vendors, and that too for a price (sale) the
"process and the use test" fails.

U In such a case, the nexus between the process and the use gets disconnectedassessee is entitled to credit
on the eligible inputs uti lized in the generation of electricity to the extent to which they are using the
produced electricity within their factory (for captive consumption) &
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U0 They are not entitled to CENVAT credit to the extent of the excess electricity cleared at the contractual
rates in favour of joint ventures, vendors etc., which is sold at a price.

5=TATA ADVANCE MATERIALS -2009 (Tri-Bang.)

Facts
U The appellants purchased Capital Machinery in 1998 and availed Cenvat credit on the said Capital
Goods. They were put to use in manufacturing the final products. However, in 2003, a fire accident
occurred and the goods were destroyed.
U They were cleared as scrap without payment of duty. Insurance was also claimed. - Revenue proceeded
against the appellants for the reversal of the Cenvat credit taken on the Capital Goods. &

Held that 6

U The goods were destroyed in 2003 due to a fire accident. There is no legal provision for demanding the
Cenvat credit taken on the said goods during the relevant period.

U The fact that the appellants claimed insurance, which is inclusive of Excise Duty, is not at all relevant.
demand set aside.

6=Ind_dswift Laboratories Ltd. 2009 -(P&H)

U Cenvat credit taken but not utilised, no interest chargeable, as no loss to Revenue.
U Whereas interest can be charge only the amount of cenvat credit wrongly availed AND wrongly utilised
and that to only, from the date when such credit was utilised . [See the provisions of Rule 14 of CCR, 2004.]

7=Jaya mills Itd -

U If the assessee had wrongly claimed depreciation on duty element of capital goods in its income tax

return and

U subsequently rectified the same by adding back the depreciation claim on duty element of capital goods
cost,

U then the cenvat credit allowed of the same. [see provision of Rule 4 (4) of CR, 2004]

Common Topics

MANJUNATH FOOD & PACKAGING P. LTD. - Tri

Decision :
U Even though the assessee had to pay the duty under protest, the buyer had made it clear that
they would not absorb any additional duties and levies.
U The price was kept at the samelevel as earlier. Hence, the burden of duty was not, and could not
have been, passed onto the buyer.
U The burden of duties paid under protest was borne by the assessee itself.
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U Therefore, there is no bar of unjust enrichment at all. Hence the Department could not deny
refund.

In other wordswhen the prices before and after demand of duty remain the same on account of the buyer denying to
bear the burden of any additional duty, the principle of unjust enrichment can not apply to deny the refund

SICOM LTD. 8S.C-2008 Imp

Recovery of sums due to Government 0 Section 11 of the Central Excise Act, 19448

U Whether realization of the duty under the Central Excis e Act will have priority over the secured
debts 8

U Held that secured debts have priority over the excise dues- there is no merit in the appeals by
revenue.

MITTAL PIPES MANUFACTURING CO. d0S.C- 2008

Mis-decl| arati on o ff adbCroincpa teetde bpuriel d i n g sdundensluabiddtde e |

0 Tribunalés finding that the appellant recei v
fabricated buildings classifiable under Sub-heading 94.06, not under SH 7308.90, is a finding of fact
which does not call for any interference

U larger period is invocable , as there wassuppression of fact

U demand is justified

International Auto Ltd. [2010] (SC):
Facts:

U The assessee supplied auto parts to its customers. The price of the auto parts was determined by
such customers having regard to the cost of material, manufacturing cost, profit margin, etc.

i Some price difference arose between the price on the dateof removal and the enhanced price at
which the goods were ultimate sold to the customers.

U The assessee paid differential duty pertaining to the price-rise. The Department demanded interest
u/s 11AB of the Act on the amount of such differential duty.

O Theassessee contended that in view of Judgment
is to be determined at the time of removal of goods. Since there was no pricevariation clause in
the purchase orders, therefore, there was no scope for change in pices at the time of removal of
goods.

U Accordingly, this was not a case of short-levy/non levy or short -payment/non payment of duty
and, hence, no demand could be made for differential duty and interest u/s 11A and 11AB.

Issue:-Whether the differential dut y pertaining to price -rise was liable to interest u/s 11AB?
Decision :

Price drise after date of The assessee was able to demand from its customers the balance of the
removal 0 Liable to duty, higher prices by virtue of revision of the prices. Therefore, it followed
differential duty payable: that, at the time of sale/removal, the goods carried a higher value; the

value adopted at the time of removal was incorrect/under -stated and the
goods were cleared on short payment of duty or short-levy of duty.
Hence, such price-rise was liable to duty. The differential duty arises on
account of corrected value of the goods on the date of removal.
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All short -payment of duty |All cases of non-levy or short-levy, etc. are classified under two categories
d Liable to interest: u/s 11A : one involving fraud, etc. ; and others not involving any fraud. In

both the cases, the assessees are given opportunity to make amends :

U0 Cases, which do not involve any fraud, collusion, etc. i.e.
where short-payment is unintentional or due to oversight :
Section 11A (2B) provides for norrissuance of SCN if
differential duty, as ascertained by assessee, is paid in full
along with interest u/s 11AB.

i Cases, which involve fraud, collusion, etc., where short-
payment is intentional : Section 11A (1A) provides for
conclusion of proceedings if payment of differential duty, as
stated in the SCN, is made along with interest and penalty
equal to 25% of such differential duty.

While penalty u/s 11AC is attracted only in case of fraud, collusion,
etc., interest u/s 11AB is attracted on delayed / deferred payment of
duty for whatever reasons (intentional or unintentional.)

Interest payable in the U The differential duty was paid only later when the assessee issued
present case : supplementary invoices to its customers demanding the balance
amounts.

U Thus, it was clearly a case of short payment of duty, though
completely unintended and without any element of fraud etc.
Accordingly, the same fell u/s 11A (2B) and was liable to interest

u/s 11AB.
MREF Itd. & case ua , MRF Ltd. ds case was held ina
distinguished :
Judgment in CCEXx. v. SKF U The Supreme Court followed its own recent judgment in SKF
India Ltd. [2009] (SC) I ndi ads case, which wuphel d uteg
followed : arising on retrospective revision of prices.

G.T.C. INDUSTRIES LTD. 08S.C-2008

Allegation that respondents had been evading duty on cigarettes consciously & deliberately
manufacturing deceptively similar version of certain regular brand showing lower sale price as compared
with that of the regular brand

0 allegation that appellant is receiving diffe

& Tribunal has not recorded any finding regarding the flow back &

0 finding recorded by the Tribunal on the question of limitation is also not satisfactory & matter
remanded
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SECTION 35G APPEAL TO HIGH COURT

The Commissioner of Central Excise or the other party aggrieved by any order passedppetiate Tribunal
may file an appeal to the High Court and such appeal shall be
(a) filed within 180 days from the date on which the order appealed against is received by the Commisg
Central Excise or the other party;
(b) The High Court may admit an a ppeal after the expiry of the period of 180 days, if it is
satisfied that there was sufficient cause for not filing the same within that period

Dharmendra textile Processors 6 Imp

U Proviso to section 11 A, RELATING TO EXTENDED PERIOD OF LIMITATION and sec. 11AC
RELATING TO IMPOSITION OF PENALTY  are identically worded.
It is for the revenue to establish that the extended period of limitation is invocable.
Once it is established that the extended period of limitation is invocable , the LEVY PENALTY
U/S 11AC IS AUTOMATIC (Mandatory penalty)

U le Mens Rea is not required for this purpose.

J.P.Tobacco Product pvt.Ltd.
U The appellate Tribunal set aside the demand and penalty raised against the assessee, which ordel
become final on the revenue not filing the app eal against the same
i Since the demand and penalty had been finally set aside, therefore, there remained no basis for
continuation of prosecution on the charge of evasion of duty by the assessee. Accordingly, the
prosecution was to be dropped.



http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=32749

smart . 26
leach “i-Smart TeachCA CA Raj Kumar

Deepak Agr o Foods - 2008- (S.C.)} M. IMP

ISSUE-Can all irregular, erroneous or illegal assessment orders be held to be null and void?
Held that &

U Allirregular or erroneous or even illegal assessment orders could not be held to be null and void
because there was dine distinction between the orders which were null and void and the orders
which were irregular, wrong or illegal.

U Where an authority lacked inherent jurisdiction in making an order, such order would be null,
non est and void ab initio because the defed of jurisdiction of an authority went to the root of the
matter and struck at its very authority to pass any order.

U Such defect could not be cured subsequently even with the consent of the parties.

U However, where an authority exercised jurisdiction in a wrongful manner, order would not be
null. It would be an illegal order capable of being cured in a duly constituted legal proceeding.

Continental Foundation Joint Venture -2007 (SC)

ISSUE-Can omi ssion to give correctppagrndoginan i ®fn fbac |
of the proviso to section 11A of the Central Excise Act, 19447

Held that -

U Mere omission to give correct information is not suppression of facts unless it was deliberate to
stop the payment of duty.

U The Apex Court explained that an incorrect statement cannot be equated with a wilful mis -
statement.

U There cannot be a nonwilful suppression or mis -statement of a fact. Mis-statement of fact must be
wilful.

Shiv Kripa Ispat Pvt. Ltd. 2009 - TRI
U It was held that where the goods are not available for confiscation,
U then no question of confiscation of goods. Therefore assessee can not be made to pay redemptior
fine.

Dabur India Ltd. -2009 SC- Imp

Facts and Issue
U Assessee paid excise Duty as per classification approved ly Department.
i Later on, classification upheld to be wrong and thus duty sought to be recovered from assessee. Department raised
demand applying extended period of limitation.
i Whether extended period of limitation is applicable?
Held that - where the classfication was approved by the department, the classification was with in the knowledge of the
department. Therefore, department can not, subsequently alleged fraud / suppression by the assessee.
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Sree Ayyangar SPG & WVG Mills Ltd. - 2008 (SC) Imp
ISSUE-.

The CESTAT passed its order on 01.01.2008. The assessee filed the application for rectification of a mistak
apparent from the record in the said order on 23.05.2008. However, the Tribunal could not dispose of the
application till 30.06.2008. Thereafter, the Tribunal rejected the application on the ground that the six
months period had lapsed.

Do you think that the stand taken by the Tribunal is valid in law?

Decision

U In case of Sree Ayyangar SPG & WVG Mills Ltd. - 2008 (SC),the Supreme Court while
interpreting section 254(2) of the Income Tax Act, 1961 held that once the assessee had moved th
application within four years from the date of order, the Tribunal could not reject that application
on the ground that four years had lapsed, which included th e period of pendancy of the application
before the Tribunal.

U Therefore, it concluded that if the assessee had moved the application within four years from the
date of the order, the Tribunal was bound to decide the application on the merits and not on the
ground of limitation.

U Applying the ratio of the aforementioned case in the given situation, it can be inferred that
limitation period for filing rectification of mistake is not the time limit for deciding the rectification
of mistake under section 35C(2)of the Central Excise Act, 1944,

U Hence, in the instant case, the Tribunal is not justified in rejecting the application on the ground
that the six months period has lapsed as the application had been filed before the expiry of six
months.

Shree Ganesh Dyeing & Printing. Works 2008 (232) (Guj.) - Imp

ISSUE -

An appeal filed under section 35(2) of the Central Excise Act, 1944 by the Committee of Commissioners
themselves and not by subordinate officer based on authorization is not maintainable. Examine, with the
help of a decided case law, if any, the validity of the statement

DECISION

U The High Court clarified that when a person is statutorily entitled to delegate powers to another
person to file an appeal on behalf of the first named person, it goes without saying that the power
which can be delegated is the power which the first named person would be entitled to exercise.

i Hence, until and unless the Commissioner himself is entitled to file an appeal, there is no question of
the Commissioner authorizing another officer to file appeal on behalf of the Commissioner.

il The language of the latter part of section 35B (2) of the Act itself makes this more than abundantly
clear when the provision uses the phr ase hadbeen
preferred by Commissioner or the authorised officer, the appeal would be valid and shall be treated
to be a valid appeal in eyes of law.

Rama Wood Craft P. Ltd. [2008] - (Tri. oLB)

Penalty under Rule 25 of the Central Excise Rules, 2002 cannot exeed higher of &
(1) the duty of excisable goods in respect of which any of the contravention has been committed, or
(2) Rs. 2000.
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U Therefore, the penalty, as aforesaid, is the maximum penalty imposable. Accordingly, if the
duty exceeds Rs. 2000, the maximum pendly shall be the amount of duty; and if the duty is
less than Rs. 2000, the maximum penalty shall be Rs. 2000.

The Central Excise Officer has the option to impose a penalty lower than the maximum.
Further, Rule 25 is subject to the provisions of section 11AC of the Act; that is, in cases
pertaining to fraud, collusion, wilful misstatement, etc., with an intent to evade payment of
duty, penalty shall be imposable u/s. 11AC, and not under Rule 25.

India Thermit Corp. Ltd. [2008] (SC):

Re-agitation of same issue, not allowed: The first show-case notice relating to 1995 was dropped on
adjudication. Later, second show-cause notice on the same issue for 1993 to 1996 was issued.

Held that - since the Department has accepted the earlier adjudications on the sameissue for part of the
period, it cannot be permitted to re -agitate the same point for a part of the remaining period. There cannot
be second proceedings raising the demand for the same period.

National oxygen Ltd. (2008) (Mad.):
U  While remanding a case back to the adjudicating authority for the fresh consideration, the Appellate
Tribunal cannot impose a condition as to pre-deposit.
U Therefore, where the Appellate Tribunal remanded the case back to the adjudicating authority only
if the assessee predeposits 50% of the duty demanded, such order was not valid in law.

SunitaDevi Singhania Hospital Trust (2009) (SC):

Facts and Issue-

— On appeal filed by the assessee, the Appellate Tribunal passed an order dated 191-2006 against the
assessee denying theexemption in respect hospital equipments imported by it.

— The Tribunal didndt fully consider the facts
had fully complied with the conditions of the exemption and was entitled to it.

— The assessee Iied an appeal before the Supreme Court, which was, later on, withdrawn seeking a
leave to file an appropriate application before the Appellate Tribunal.

— The assessee filed an application for rectification before the Appellate Tribunal seeking proper
consideration of the facts put forth by the assessee. The Tribunal rejected the said application on the
ground that the same was barred by limitation, as the same was not filed within 6 months from the
date of the original order viz. 19 -1-2006

Decision - Tribunal has inherent power to correct any mistake committed by it, provided the application
therefore is made within reasonable time. The time limit of 6 months specified (under section 129B(2)
Customs/ 35C(2) of Excise )is not applicable to such inherent power .
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Monotosh Saha - [2008]- (SC)
Requirements for stay / Dispensation of Pre -deposit:
U Petitions seeking stay of demand should not be disposed of in a routine manner; the same should be
disposed of only after taking into consideration the factual scenario involved.
U Mere establishment of aprimafacecase woul dnoét entitle stay of

The two conditions governing dispensation of pre -deposit are &

() It must be shown thatthe pre-d eposit would cause 6undued har ddo
pre-deposit is excessive / disproportionate than what the circumstances warrant (an example thereof may
be genuine deconomic crisisd); and

(ii) the stay should be granted subject to imposition of conditions to safeguard the interest of revenue i.e.
conditions like furnishing of security, guarantees, etc., may be insisted upon depending on the facts and
circumstances of each case.

Sarashtra Kutch Stock Exchange Ltd. [2008] - (SC)
Non -consideration of Supreme / High Court judgment & Mistake apparent fro m record:
U Non-consideration of the decision of a judicial High Court or that of the Supreme Court results into

a O0mistake apparent from recordo. Since the |
law what has been at all material times, therefore, even if such decision is rendered subsequent to
the passing of original order, the same woul d

U Therefore, if the Appellate Tribunal fails to consider any judgment of jurisdictional High Court or
the Supreme Court while passing an order, then, it may rectify such order in accordance with such
judgment even if such judgment was not brought to the notice of the Tribunal.

Chloritech Industries 2009 (Guj.)
ISSUE-

Is the interest under section 11AB of Cen tral Excise Act, 1944 recoverable when deferential duty is paid
on account of price escalation?

Held that - interest u/s 11AB of Central Excise Act, 1944 was not recoverable when deferential duty was
paid on account of price variation. In this case, at the time of undertaking the transaction, the additional
price was not fixed.

U Hence, the liability of buyer to pay additional amount was not known to buyer himself. The Gujarat
High Court observed that mere existence of escalation clause in contract between prties could not
bring the subsequent escalation within the meaning of definition for purposes of levying interest.

U The High Court further provided that if neither side the transaction was not aware as the amount
which was to be charged nor which was to be paid under the escalation clause on the date when the
transaction was entered into, no liability to pay interest could arise under the provisions of
section11AB.
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U Section 11AB of the Act itself says that interest is to be paid on the amount short paid from the first
date of the month succeeding the month in which the duty ought to have been paid under the Act.

Carpenter Classic Exim P. Ltd. vs. CC (2009)}(SC):

U Proviso to customs section 114A/ Sec. 11AC of Excise providing for reduction of penalty to 25% of
duty (as against 100% of duty) is applicable if only the amount of duty demanded and interest
thereon has been fully paid within 30 days.

U Therefore, where the amount of duty has not been fully paid within the 30 days period, the penalty
leviable shall be 100% of duty.

8=Kushal Fertilizers pvt Ltd -20096S.C

The extended period of limitation can not be invoked from the date when all material facts are brought to notice
of department.

Classification

Shree Baidyanath Ayurved Bhawan Ltd. 8 S.C- 2009

ISSUE-Cl assi fication of oDbBant Manjan Lal 6 (DML)

FACTS-Appellant sought classification u/sh 3003.31 as a medicament - Department sought classification
u/ch 33.06 as cosmetic/toiletry preparation/tooth powder o

HELD THAT - Chapter SH 3003.31 does not cotain definition of Ayurvedic Medicine and the product DML

in nature, character and uses remains the same as it was prior to amendmentd classification cannot be
changed without change in the nature & use of the product -Depar t ment 6 s ap pHEACEIT
WILL BE CLASSIFIED as cosmetic/toiletry preparation/tooth powder

M/s. Pragati Silicons (P) Ltd. 8 S.C- 2009-Imp

U Nameplate, emblems and logo of plastic 8 whether classifiable under Heading no.87.08 and 87.14
(parts and accessories of motor vehicles) as claimed by assessee or Heading no.39.26 (articles
plastic) as claimed by revenue &

U It will be classified as parts and accessories of mobr vehicles.

Calcutta Springs Ltd. 2008 (229) ELT 161 (S.C.)

ISSUE-When goods are classifiable under two headings, whether assessee should be given benefit?

HELD - that if a particular product was capable of being classified under two chapter headings of Tariff
simultaneously i.e. in case of a classification dispute, the benefit should be given to the assessee
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Mewar bartan udyog 2008 SC- Imp
Facts and Issue-
U Section- 5 A of CEA, 1944 empower C.G. to issue E/N in public interest. It may happen that

exemption is issued in respect of parts of machinery.
Issue is when such parts are cleared as SKD unit then, whether they shall be eligible to exemption?
If E/N is applied literally , then exemption benefit shall be available
On the other hand, if classification rules are applied for determining eligibility for exemption then
exemption benefit shall not be available as Rule 2 (a) classification rule provides for classification of
SKD unit as OAssembled productoé and not as pa

Held that -an exemption notificati on has to be interpretated in terms of its own language. Where the
language is plain and clear effect must be given to it. While interpretated exemption notification one can not
go by classification rules given in CETA

Camlin Ltd. v. CCEx., Mumbai 2008 ( SC)- M.imp

ISSUE-

When entries in Harmonized System of Nomenclature (HSN) and the Excise Tariff are not aligned, can
reliance be placed upon HSN for the purpose of classification of goods?

ANSWER

The Supreme Court in case ofCamlin Ltd. v. CCEx., Mumbai 2008 (SC) has held that
when the entries in the Harmonized System of Nomenclature (HSN) and the Excise Tariff are not
aligned, reliance cannot be placed upon HSN for the purpose of classification of goods under the
said Tariff.

U It further added that in the instant case, the Tribunal erred in relying upon the HSN for the purpose
of classification of the impugned product.

U The Tribunal failed to appreciate that since the entries under the HSN and the entries under the said
Tariff are completely different, the Tribunal could not base its decision on the entries in the HSN.

Camlin Limited 8 ACTUAL FACTS
OWriting inkso6 manufactured & captively consumed
excise duty &
il assessee plea that inks used in one or other ty pes of pens are to be considered as writing inks &
hence classifiable under CSH 3215.10, is acceptable d
U Tribunal erred in relying upon the HSN for the purpose of marker inks in classifying them u/h
3215.90 (ROD16%)
0 but Tribunal 6s o rrdspectofiinks other thdnimarkeeinks i n
Hence marker ink would be classified as writing ink u/h 3215.10, ie exempted.

n
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9=M/s. UNI Products (1) Ltd. & Ors.-S.C Dated: 0809-2009
Floor Covering 0 classification - non-woven floor coverings where the basic fabric is jute &

Issue and facts- The respondents are manufacturing non-woven floor coverings where the basic fabric is jute,
but the case of the appelant is that the exposed surface is made of synthetic textile material like polypropylene
felt or polypropylene fiber and as such these goods cannot be classified as nonwoven jute floor coverings.

the show-cause notice is as follows:

Y it appearsthat the said textile floor coverings are classifiable as “other textile floor coverings' under sub
heading 5703.90 of CETA leviable to duty @ 30% Adv. and not as floor coverings of jute under sub heading
5703.20 of CETA......"

The S.C held that

U It is seen from the manufacturing process as explained by the learned advocate that the carpet is
manufactured in a continuous process and the said carpet is to be considered as of one identity rather
than as having separate identity of having a exposed surface and under surface. The tacking of the
fibers of polypropylene and jute to be further needle punched into Hessian cloth brings into existence
one commadity that is carpet.”

U The tribunal after discussing the Chapter Notes, Sub-headings and also the Section Noes returned a
finding that the classification should be done on the basis of the predominance test, that is to say, on
the basis of textile materials which predominate by weight over other single textile material.

U The tribunal noted that before the adjudicating authorities it has been claimed that the carpets
manufactured by the appellants has jute contents of 75% to 85% and the tribunal noted that “"the
revenue has not disputed this".

U After opining as above, the tribunal went on to discuss the second question, namely, whether the
Hessian cloth has to be separated for the purposes of the predominance test or not?

U After discussing the matter in detail, the tribunal came to a finding that while determining the
predominance test, it would not be permissible to exclude base fabric (Hessian cloth).

U The tribunal came to the conclusion that the predominance test of the assessee's products has to be
done taking the product manufactured by it as a whole and not by separating the layers and then
applying the predomi nance test.

U The tribunal also noted that the revenue's reliance on a single dealer's statement indicating that the
assessee's jute carpets are known in the market as "Synthetic carpet" is of no consequence especial
when such statement is not substantiated by any evidence.

U It is well known that the tribunal being the last authority on fact, it is not proper for this Court, in
exercise of its power under Section 35 L(b) of the Central Excise Act, 1944, to disturb such findings of
the tribunal since such findings are based on evidence.

For the reasons discussed above, The appeal was dismissed
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10=IN RE : ZUARI CEMENT LTD. - Eligibility for advance rulin

The applicant, a wholly owned subsidiary company of M/s. Cement Francais, France, is registered under
Central Excise Act, 1944 for manufacture of cement in its factory. It proposes to expand its production
capacity by setting up another manufacturing unit within the precincts of the existing factory.

U In order to be eligible for advance ruling, the activi ty of production/manufacture of goods for which a
ruling is sought, has to be a O0PROPOSED ACTI VI T
U creation of additional capacity for manufacture of cement by expanding the plant cannot be considered

to be a 0pr op akfyengfor pramuncement ofa ruding.

Production of the same goods, namely cement, in the expanded plant is only a repetition or continuation of the
past activity - application is rejected u/s 23D(2) of CEA without going into the merits.

CUSTOM LAWS

Definitions

Aban Loyd Chilies Offshore Ltd. v. UOI [2008] 227 ELT 24(SC) : M.imp -
Deemed territory of India:

It was held in this judgment that though secti on
however, -
e since the Customs Act, 1962 and Customs Tari ff Act, 1975

and other areas of the Continental Shelf and the Exclusive Economics Zone of India,
o therefore, by virtue of deeming fiction of the Maritime Zones Act, the said areas form part of the
territory of India for the purposes of the Customs Act, 1962 and the Customs Tariff Act, 1975.

Implication of the aforesaid deeming fiction and judgment on scope of levy of customs duty:
The implication of the aforesaid deeming fiction and judgment is that since territorial waters of India or the

6designated areasd of the Continental Sh-elf or EX
0 any goods produced or manufactured within such areas and brought to the mainland of
India shallnotberegardedas &6i mported goods® and will n

0O any goods brought from any foreign countr
hence, liable to customs duty; and

0 any goods supplied from the mainland to such areas shall not be treated as 0 e x
consequently, no export benefits shall be available in respect of them;
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Provisions in respect of mineral oils (including petroleum or natural gas):
U Mineral oils produced in any place in Continental Shelf and Exclusive Economic Zone of India when

brought to the mainland wil/ not be Iliable to
U Similarly, goods supplied from the mainland to such place in connection with prospecting or
production of mineral oils shal]l not be treat
U Further, any goods brought other country to such place in connection with prospecting or
production of mineral oils shall be treated a

CRUX- I N SI MPLE WORBS DB THE TERRI TORI AL WAMAHAR BE(Q
INTERPRETATEDASO OUTS|I DE THE TERRI TORY OF | NDI A6

Basic Concepts

Indian Rayon & Industries Ltd. - S. C-2008 M. imp

U The goods were initially exported by the resp ondent-assessee, which were rejected by the
foreign buyer being defective and the assessee reimported them back to India &

U Assessee hasxecuted bonds for re-export After repair (therefore no payment of import
duty at the of re- importation & sec. 20 ¢ later on assesseeould not re -export the goods o

i Commissioner confirmed the demand and penalty & CESTAT set aside the order of
Commissioner 8

i Now Apex court set aside the order of tribunal and restored the order of commissioner

Super Cassettes Industries Ltd. v CC [2008] 225 ELT 401 (SC) M-imp

Issue-

Goods sent abroad for repairs when re-imported into India are liable to customs duty as if they had been
imported for first time in India.

Decision:

e As per Section 20 read owvritth dashegidedn nit s on?2
imported goods would include re -imported goods as well and therefore the goods sent / exported
out of India and re -imported would also be liable to payment of duty in the same manner in which
it would have been liable if imported for the first time in India.

e For levy of additional customs duty, it is not material as to after what process an article is imported
or re-imported into India. The only test is whether the imported article is one which has been
manufactured or produced. In the case, the product re-imported is magnetic head which is a
manufactured product. Hence, the same is liable to additional duty of customs u/s. 3 of CTA, 1975.

In this connection, the Central Government has granted concessions under s ection 20 . The importer is
liable to pay basic customs duty as weFait costsepard d i
|l nsurance and freight, both ways?®o
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Essar Steel Ltd. 6H.C.

Issue- Whether export duty can be levied on goods supplied from Dom estic Tariff Area to Special Economic
Zone?
Decision-
U Held that, levy of export duty on goods supplied from the Domestic Tariff Area to the Special
Economic Zone is not justified.
U The petitioner, are therefore not to be called upon to pay export duty on movement of goods from
Domestic Tariff Area to Special Economic Zone Units or developers.
U Because in case of goods cleared from DTA to SEZ, the said goods are deemed to be exported BUT
ONLY FOR THE LIMITED PURPOSE OF ALLOWING EXPORT INCENTIVES TO THE SELLER.
THE SAME CAN NOT BE DEEMED TO BE EXPORT FOR THE PURPOSE OF LEVY OF EXPORT
DUTY.

Valuation

MAHALAXMI GEMS - S. C-2008

Allegation of overvaluation &

U imported rough diamonds found to be overvalued in appraisers valuation report and trade panel
report 0

U but department not proved by showing any contemporaneous evidence that invoices are fabricated
or there was any relation between importer and exporter d

0 tri bunal 0 s detlarad glalumigacdeppiadble as transaction value is justified.

In other words -

U The price declared in invoice is to be accepted as transaction value unless the Departme
by any contemporaneous evidence that invoices veditlger fabricated/fake or that at
relationship existed between importer and exporter.

u Therefore, even if rough diamonds imported were found to be overvalued in appraisers v
report and trade panel report,

u however, in absence of any contemporaseevidence sustaining the same, the invoice V
cannot be rejected.

VARSHA PLASTICS PVT. LTD. oM-imp

U The transaction value can be rejected when the natire of goods has been misdeclared or the assesse
has resorted to invoice manipulation, under -invoicing, etc. However, the burden to prove the same
lies on the department.

U When the transaction value is rejected, the department should proceed to determine the value on the
basis of evidence relating to contemporaneous imports.

i However in absence of any evidence relating to contemporaneous imports, reference may be made
to foreign journals indicating international prices, but, whether such journal indicates ¢ orrect value
would depend upon facts and circumstances of each case.



http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=31629
http://www.taxmanagementindia.com/visitor/detail_case_laws.asp?ID=32786

smart . 36
leach “i-Smart TeachCA CA Raj Kumar

M/s. Atam Manohar Ship Breakers Ltd. - M.imp

Vessel imported for ship breaking - determination of the value 9

i The assessee importer and the foreigndexporter entered into a Memorandum of agreement for
importing the vessel for ship breaking at a price of USD9.7 lakh

U according to the respondent, an Addendum came to be inserted in the Memorandum of Agreement
(MOA) by virtue of the said addendum, the price stood reduced from US$ 9.7 to US$ 8.7 lakh o
revenueds allegation that addendum is not gen
it appear that said addendum have been executed at the request of the buyerd vessel shaild be
valued at US$ 9.76

U Revenueds ap Jdkeefore, the Valoena the purpose of levy of custom duty was USD
9.7 lakh only.

J.D. Orgochem Ltd. [2008] (SC)} M-imp
Facts:
e The assessee imported certain goods at US$ 13.2 per Kg. The same werarier imported by the
assessee at US$ 18.7 per Kg.
e The assessee submitted that the due to lessor demand in the international market, the price were
declining.
Decision:
e The burden to prove that transacti on v aDepagments
must produce evidences of contemporaneous imports to reject invoice /transaction value.
e The contemporaneous imports have to be the imports made by other persons. The imports made
earlier by the importer cannot be regarded as contemporaneous imports.
e The assesseeds submission that international
e Since the Department failed to produce contemporaneous evidence to reject transaction value,
hence, the transaction value of US& 13.2 per Kg. was acceptable.

|mport and Export Procedure

ATMA FIBRES (P) LTD. -S. C-2008 Imp.

Release of goodsd
U It is well settled that filing of the Bill of Entry is required for custom appraisal - Whatever be the
reasons and whatever be the difficulties faced by the assessee(s),
the HC ought not to have released the goods without the assessee filing the Bills of Entriesd
Department is directed to encash the Bank Guarantee, partcularly, because the goods have been
releasedd
0 revenuebOs appeal is accordingly all owed

COSMO STEEL (P) LTD. - S. C-2008

Non release of consignments by Commissioner of Customs (Port) &
i commissioner failed to comply with the directions issued by SC to release the goods &
U contempt of court - if there was a dispute regarding the amount of duty, he should have approached
this Court for clarification &
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U demurrage charges for this period are not justified as the goods were retained by the department in
spite of orders passed by this Court to release the goodsd
U Commissioner of Customs (Port), is directed to pay cost

Coastal goods and Store

Aban Lloyd Chilies Offshore Ltd. v. UOI [2008] 227 ELT 24 (SC) :

Oi | rigs located in Continental Shel f [JExclusive
hence, imported stores consumed thereon will not be eligible for exemption u/s. 87.

Decision:

¢ Qil rigs continental shelf/EEZ, not foreign going vessels: The goods imported by the assessee for
consumption on board on 6o0il rigsdéo were Ostor
However, the oil rigs proceeding to or carrying out ope rations in, continental shelf/ exclusive
economic zones of India, which are deemed to be a part OF Indian territory, would not be a foreign
going vessels, as the oil rigs proceed from the territory of India to an area which also deemed to be a
part of the territory of India.

e I mported stores consumed o n Sifce thd oil ngs vgere tbcated imviithire
the territory, which is deemed to be a part of India, therefore, the stores consumed on such oil rigs
were consumed iichthe Custdmisaé has beerwektended. Therefore, the supply of
imported spares or goods or equipments to the rigs by a ship will attract import duty.

Consumption of ©6o0il ri gsodo ndNtei drteirt Itdhe tom i b e loyeddast
transhipment of the goods to the oil rigs were 0f
oil rigs and consumed thereon were not entitled to exemption u/s. 87.

Gawar Construction Ltd. [2009] (Bom.)
Background : i An importer a machine duty -free under an exemption notification on the
condition that importer would use it for its own use for a period of 5 years.
U The machine for destroyed in an accident and the importer claimed insurance
compensation net loss suffered by it and sold the scrapped machinery to the

assessee.
Seizure by i According to the Department, since the condition of exemption notification
Department : (as to actual use) was not complied with by the importer, as the machine was

sold to the assessee within a period of 5 years,

U therefore, the machinery was liable for confiscation under Section 111 of the
Customs Act. The Department seized the machine from the premises of the
assessee on 141-2008.
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Assesseeds U The assessee conteneld that while machinery was seized from it, no notice

objections : had been issued to it u/s 110 read with section 124 even after expiry of one
year (original six month plus extended six month, if any) from the date of
seizure,

U hence, such seizure was illegal and themachinery was liable to be returned to it.

Depart ment i The Department contended that though no notice was issued to the assessee
contention : however, a statutory notice was issued to the importer within 6 months time -
limit,

U hence the seizure was vald in law.

Question : Whether issuing of a notice to the owner-original importer of the goods is enough or
whether notice is also required to be issued to the person from whose custody the
goods are seized ?

Decision : Notice to be given to owner as wel | as the person from goods seized & Present
seizure beyond six months, illegal

Il n short éé.
Head Note
U Release of Hot Mix Paver Machine seided

0 imported free of customs duty on actual user conddigilation of conditiord
0 machines transfereed tasurance companies against claim after accident

Held that-
U The notice has not been given to the petitioner within the statutory period of 6 months; the continued s
the machine is bad in law and is hereby quashed.
U Rule is accordingly madabsolute in terms of prayer clause (a). We make it clear that this order wou
prevent the respondents from taking any other action against the respondent no.3 to whom a notice
issued within the statutory period and/or qua the machine, & dtherwise permissible in law.

ORGANAN (INDIA) LTD. - S. C-2008

Duty paid under protest - refund claim &
U inthe invoices, it was clearly mentioned that the sale price did not include the customs duty &
U there was no change in price postlevying oftheduty -audi t or ds cer t i fassesaee
had not passed on the customs duty to customers &
Ui considering all the facts finding of tribunal that principle of unjust enrichment is not applicable,
require no interference o
0 revenueds app e asbesseeswouddibs antitledtoehs refund
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Aafloat Textile(l) Pvt. Ltd.
ISSUE: The assesseé@mporter acquired a special import license (SIL) from certain brokers and imported
gold and silver thereunder. Afterwards the SIL found to be forged and fake. On account of fraud, the
department invoked extended period of limitation to demand custom duty along with interest, penalty and
confiscation.
HELD THAT: -

i The maxim O0caveat emptordé (Let the buyer bewa

assessee importer had to be cautions at the time of purchasing the SIL.

i It was for the buyer to establish that he had no knowledge about the genuin eness of the SILd
Since the SIL have been established to be forgedobviously fraud was involved and that was sufficient to
extend the period of limitation - Therefore extended period of limitation was invocable.

H. B. Fiber Ltd. -2003PUNJ & HAR - M.imp
FACTS-

U Importer, imported the goods and, cleared them and sold them, Confiscation proceedings on valid
ground were finalized against him. In those proceedings, option to pay redemption fine was given
to him.

U The importer contended that since he had sold the goods, he has no longer the owner. sec. 125
provides for payment of redemption fine by the owner (or the person who is in possession of goods)
and hence, as per importer, demand of the fine shall not be made4 from him, rather it shall be made
from the purchaser (he being the present owner).

U The department contended that at the time of invalid importation, he was owner and thus liability to
pay redemption fine shall vest upon importer only, notwithstanding purchaser is the owner at
present.

ISSUE- upon him lie the liability to pay redemption fine 0 original owner (importer) or subsequent
owner (purchaser)?
HELD - Original owner (importer)

Shabir Ahmed Abdul Rehman (Bom_.),

ISSUE-

Whether custom authorities are authorized to auction the confiscated goods during the period of pendency
of appeal?

DECISION -

U Bombay High Court, in case of Shabir Ahmed Abdul Rehman (Bom .), decided the similar issue in
favour of assessee.

U In this case, Revenue confiscated the gold carried by the petitioner from Muscat. The petitioner
informed the custom authorities that he was filing an appeal against the order of confiscation.

U Revenue informed the petitioner that the confiscated goods had been handed over to the warehouse
of the Custom House for disposal and consequently, auctioned the confiscated goods.

Ui The High Court held that handing over the confiscated gold immediately after serving the order of
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confiscation itself was improper. In any event, after receiving letter from the petitioner, the custom
authorities ought to have stopped the auction sale of the confiscated gold.
U The action of the custom authorities in selling the gold during the pendency of the appeal was not
justified.
Hence, it can be concluded that the custom authorities are not authorized to auction the confiscated goods
during the period of pendency of appeal.

Dinkar Khindria 2008 - (Del.)
ISSUE-
Can there be a difference in the final order issued by Tribunal and the handwritten order in the order sheet?
DECISION -
The High Court in case of Dinkar K hindria - 2008 (Del.)held that-
U a difference in the Final Order issued by Tribunal and the Handwritten Order in Order Sheet i.e. a
change of order by Members of the Tribunal, amounts to tampering with the judicial records.
U Once an order is passed and i is signed by the members, the same cannot be altered unless law
provides for a review of the same and that too only after hearing the parties.
U The High court held that Tribunal should ensure that such unsavory incidents should not occur in
the course oftheir conduct of judicial proceedings.

Arun kumar gupta vs. DRI, Delhi 2009(235) E.L.T 457 (Del.)

Issue- Can Custom Authorities take the petitioner into custody for custodial interrogation?
Decision -The custom Authorities unlike the police authorite s coul dndt take the p
for custodial interrogation

PRECISE LABORATORIES PVT. LTD. -S. C-2008

i Tooth powder -whet her the product ©6Dant Muktad i mpor
SH 3306.90 or 3306.10 and whether the exemption under Notification No. 6/03-C.E. and Notification
No. 40/2002-Cus., is available &

0 6Dant Muktad are usemanad arcdwr mma tod r i6dltddnal fiesided in
favour of assessee that it is classifiable under SH 3306.16

U order of tribunaliscorrect r evenueds appeal is di smissed

Sony India Ltd. - S. C-200806 M. imp - Expected

FACTS-

0 The assessee engage in manufactures of CTV®deS
placed purchase order on its foreign holding company for purcaase of various c omponents, which
were to be acquired by the foreign holding company from various manufactures across the world.

U The assessee imported 94 consignment of various components of CTV (during 22 months on
different dates). the custom Authorities SCN proposing to treat the 94 consignment of components
as CTVin completely knocked Down (CKD)form ; seeking to recover duty of Rs. 43 crore along with
inrerest and penalty.
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ISSUE- Whether import of several parts of Colour Television (CTV) can be treated as import of complete
CTV Setsd
held that -
U classification shall be done according to headings & relevant sector or chapter Notesd
U If no clear picture emerges then only can one resort to the subsequent rulesd
Rule -2 (a) of tariff interpretation Rules, applies only if all components required to make final
product are presented at the same time for custom clearance. Various components imported on
various dates are not covered by Rule-2 (a).
U Inthe instance case components of CTV (imported during 22 months on different dates) shall not be
considered complete CTV.
i HENCE Demand, interest & penalty are not justified

M/s Reliance Petroleum Ltd. - S. C-2008

Exemption under notification no. 55/97 customs to various imported goods including EOT mobile crane
required for setting up crude petroleum refinery subject to fulfilment of certain conditions -
The terminologies used in the notification would have an important role to play.
Where the exemption notification ex facie applies, there is no reason as to why the purport thereof
would be limited by giving a strict construction thereto.

U Revenue appeal dismissed with cost.

M/s. Deepak Agro Solution Ltd Versus Commissioner of Customs, Maharashtra - S. C-2008

Applicability of Chapter Note 1 of Chapter 25 for Classification of Imported Goods &
0 Appellant importedn20@0MT of OBri mst
U The certificate of analysis available on record shows

A the Sulphur content of the imported goods was 90.10 % ,

A inert filler (Bentonite) at 9.60 % and,

A the moisture content was 0.30 %.8

0O 0oBrimstone 906 was <classifiosdolmgy Thei CESTAdEe
(sic) B0roeBof OCEGDAT set asided
i correct classification is OHeading 25.036

Sky cell Communications Ltd -2008TRI
Facts
U Assessee had imported software from M/S Nokia Telecommunications Ltd, Finland for th e purpose
of operating telecom equipments in India
U They filed bill of entry dated 6/2/1998 for clearance of goods and claimed exemption from payment
of duty under E/N 11/97,. The said notifications exempt computer software.
U However, this explanation has been added in the said notification excluding software required for
operation of any machine performing a specific function from the ambit of computer software.
U This explanation was added to the E/N as on 6/2/1998 (after the date of presentation of B/E)
.because of the explanation, telecom software can not be treated as computer software for the
purpose of entitlement of exemption.

ISSUE- whether the importer entitled to exemption.
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HELD -YES, because the E/N is prospective in operation. Hence, Importer is entitled to exemption .

11=Vodafone Essar south Ltd .

If the classification was based on the classification upheld by CCE (A), importer can not be said to be guilty of mis
declaration and, therefore such imported goods could not be seized and no differenti al duty could be demanded
thereon

Miscellaneous
Tanfac Industries Ltd. [2009] (SC) :

Facts and issue-

U The importer warehoused Acid Grade Flourspar and cleared it from warehouse after the expiry
of warehousing period of 90 days, paying duty by utilizing the export incentive (DEPB credit)
allowed to it under export incentive scheme.

U While the Department demanded interest u/s 61(2), the importer contended that since clearance
was effected utilizing DEPB scrip i.e. no duty was paid in cash,

U hence, it amounted to exempted goods on which no interest could be charged.

Held that -

U The importers, who use DEPB scrips, pay duty not by cash but only by way of credit. The debit
of any amount under the DEPB Scheme is a mode of payment of duty of duty on the imported
goods.

U Therefore, the goods cleared under DEPB Scheme cannot be treated an exempted goods, but
they can only be treated to be duty 6 paid goods and therefore, the interest is payable as per
section 61(2) of the Act.

[DEPB Scheme:Under this scheme, theporters are issued DEPB scrips which allows them the specific amount
to be utilized for payment of Customs duty on imported raw material required for manufacture of export product.
The amount for which DEPB scrip is issued depends upon the rate forclpartxport produci.

Finesse Creation Inc. [2009] (Bom.)

Facts :

U Assessee imported artificial flowers during 2003 to 2006, which were cleared on payment of
customs duty. In 2007, Department found that goods were substantially undervalued by the
assesse.

U Hence, it enhanced value for the purpose of assessment, charged interest and penalty thereon,
ordered confiscation of goods and imposed fine in lieu of confiscation. The assessee challenged
levy of fine in lieu of confiscation.

Decision :

U Section 125empowers the proper officer to confiscate the offending goods and release them on

payment of redemption fine in lieu of confiscation.
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U If the goods are not available for confiscation, as in the present case (as they same have been sold
/ disposed of / clea red off), then, there cannot be any question of confiscation thereof.

U The concept of redemption fine arises in the event the goods have been confiscated and are to be
redeemed. If the goods are not available, they cannot be confiscation and, therefore, tkere is no
guestion of redemption of the goods.

U Therefore, no redemption fine in lieu of confiscation can be imposed where the goods are not
available for confiscation.

Gian Chand and others v. State of Punjab
Issue-: What is the difference between detent ion and seizure?
Supreme Court referred to case ofGian Chand and others v. State of Punjab wherein it was stated that the
seizure meant to take possession of the property contrary to the wishes of the owner of the goods in
pursuance of a demand under legal right.

U Seizure involved not merely the custody of the goods but also a deprivation of possession of goods

U Whereas in case of detention, the custody of goods was taken; but it would not involve a

deprivation of possession of goods.

M/S HOTEL LEELA VENTURE LTD. -S. C-2009

UG Appell ant claims exemption under Noti ficati on
pumpadao

U tribunal recorded categorical finding that the Operational Manual of the manufacturer (for the said
|l tems) descr i-dendihteino mesr @aamdonot oOheat pumps(
concurrent findings recorded by tribunal &
appellant had failed to discharge burden placed on it while claiming the be nefit of Exemption, that
the terms and conditions of the Natification are satisfied &

U exemption not allowed

Exim Rajathi India Pvt. Ltd. - S. C-2008

Imported goods (garlic) was found infected with fungus @

goods lying in the bonded warehouse, were permitted to clear upon payment of necessary duties &
before the garlic was loaded for import, it was treated with methyl bromide fumigation &

such treated garlic is dangerous for human consumption & for Indian Agriculture - articles shall be
destroyed by fire in the presence of an authorized officer &

U cost of the transportation from Warehouse to destruction place shall be borne by importer

[T e e R

INTERNATIONAL TOBACCO CO. LTD. - S. C-2008

0 Whether t h@o | @Ti Tpipperedd br and ma n u f a cotherrtha Filtery
Ci g ar efalingeunder CSH -2403.11 as contended by assessee or whether it falls under CSH
2403.13 (Filter Cigarette) as contended by Departmentd

U assessee had led the evidence of an expert 6 Ti pGoelrd Ti ppedd brand |
respondent (assesseg would fall inthe categor y of <ci garettes oOotdher t
there is no merit in this civil appeal of revenue, hence it is dismissed
Hence c| astheitiian Ed| e r 0 Cfaliing under €S5S¢l s2403.11
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12=BANSAL ALLOYS & METALS PVT. LTD. -2009 (P&h)

Fads and Issue

U Appellant importer/assessee imported heavy melting scrap under. Six bills of entry in respect of said
import were assessed to duty on the basis of respective invoices and appellant importer/assessee
deposited duty on 7-8-2007.

0 However, on physical examination and weighment by the Assessing Officer on 28-8-2007, the actual
weight of the consignment was found short to the tune of 15.09 MT.

U Accordingly, the appellant -importer/assessee filed 6 refund claims on 3-11-2007 under Section 27 of the
Act in respect of six bills of entry as the actual weight of imported material was less than the declared
weight and appellant -importer/assessee had paid excess duty.

U The department denied refund on the ground that dsince the original assessment order assesing the bill
of entry was neither challenged nor reviewed/ modified in appeal or revision, therefore refund claim
contrary to such assessment order could not be allowed.

Held that &

U It was the responsibility of the assessing/proper officer to re -assesqfin view of provisions of Section 17
(4)] and correctly determine the duty leviable in accordance with law before clearing the goods for home
consumption.

U He having failed to do so, had caused great injustice to the appellant / importer and it was open fo r the
importer/assessee to file an application for refund under Section 27 of the Act without taking recourse to
filing of an appeal &
orders passed in appeal by the Commissioner (Appeals) and the learned Tribunal is thus not sustainable.
Hence the refund claim filed by the assessee was maintainable in law. The AC of customs was the proper
officer who made assessment u/s 17 and could allowed amendment u/s 149.

13=SEStechnology Itd -

U An exemption notification exemptes microprocessor for computers other than mother board from the

excise duty.
U Now the question is this- 0 whet her cooling fans and heat sinks
microprocessor were exempt from paymentof CVDu/s -3 (1) of CTA, 1975. 0
Held that -

U Cooling fans and heat sinks are integral part of microprocessor. Further they are fully integrated with the
microprocessor and packed as one composite unit and are classified under same heading.

Therefore the cooling fan and heat sinks, when imported in to India along with microprocessor, exempt from
payment of CVD -u/s 3 (1) of CTA, 1975.
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Service TAX

Cochin International Airport Ltd. [2010] (SC) :

charges recovered from selected category of customers for augmenting revenue, which do not relate
to services provided, cannot amount to cons ideration for services, hence, not liable for service tax.
Facts :

i The assesseda i r por t used to col | e fotevedywstgingintefnatienal @ Rs .

passenger.
U No users fee was payable by domestic passengers and /or international passengers eaching the
Airport from any foreign destination.

U The Department sought to |l evy service tax thereo

Theassessea i r port contended that the users6 fee is not
charged from all passengers(to whom equivalent services are provided) but is charged only from

outgoing international passenger. The assessee submitted that the same is charged in view of Board of
Directors6 decision to collect wusers cAipatitocgewnt f
with the expenditure and debt servicingo.

issue: Whether the users fee was liable to service tax?
Decision :

U It was clear from the decision of the Board of Directors that purpose of users fee was to augment
revenue for the Airport and was not towards consideration for any service rendered to the
outgoing international passenger.

U This was so especially because the airport had rendered its services equally to all passengers
(incoming and outgoing O domestic and international) while the users fee was charged only
from outgoing international passengers.

U Section 67 defining value of taxable services for charging service tax says that the value of
service shall be gross amount charged by the service provider for the service provided to the
recipient.

U Since collection of users fee was not for any specific service rendered by them, but was a flat rate
of charge to one category of passengers namely, outgoing international passengers, it could not
be said that the amount so collected was by way of service charge.

U Hence, no service tax was payable.

HALEEMA ZUBAIR Versus STATE OF KERALA  -SC-2008

Service tax vis-a-vis sales tax d

U dealer of ceramictiles providing services to various exporters as regards inspection/certification
of quality of the items sought to be exported &

U HC confirming addition to taxable turnover of the commission received for professional services
0

U held that element of transaction of sale is perquisite for levy of sales tax & impugned
professional services not constitutes salesd

U impugned services are liable to service tax, notto salestaxdHCds or der set as
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New Look cosmetic Laser Centre -2009TRI
i Heldthat Laserhairt r eat ment given for removal of fac
surgeryo6 in view of admitted facts that it

and guidance.
U Though it may not also improve the appearance of the person, but just on account of that reason
it shalll not be treated as 0O0Beauty treat men

FAQIR CHAND GULATI Versus UPPAL AGENCIES PVT. LTD. SC-2008

Issue-
i Agreement between land owner and builder to construct a house for a consideration o
i agreement of sharing of such aread builder alone responsible for penalties &
i sharing of profit/loss is absent in agreement 9

Heldthat-l and owner i s a oOeonissmardsemdi bei pdovi der
U hence their dispute on deficiency in construction service is a consumer dispute o
a i f obligation i s breached by buil der, rel

Consumer Protection Act

Kulcip Medicines (P)Ltd. 200 9- PUNJ.& HAR HC.

Issue:-Wh et her the word OANDG6 in the expression o0ClI
interpretated to mean OANDO6 only or it shall be
HELDt6hat, it shall be interpretated OANDOG

Era Infra Engineering L td. v. U.O.l. 2008 (11) STR 3 (Del.)

ISSUE-Whether value of materials supplied free of charge by service recipient is includible in gross
amount?

Held that - any material which is supplied free of charge by NTPC would not be included in gross
amount charged.

Wipro GE Medical Systems Pvt. Ltd. v. Commr. Of S.T., Bangalore 2008 (11) STR 142 (Tri. 0
Bang.)

ISSUE-Whether value of spares and parts is includible to arrive at service tax liability in case of an
Annual Maintenance Contract?

Held that - while computi ng the service tax liability in case of Annual Maintenance Contract, value of
spares and parts would not be included in the gross amount charged and service tax was payable only
on commission received in terms of AMC.

Krishana coaching institute 2009 - TR 8 M.imp

Held that tribunal taxable event is rendering of taxable service not raising of invoice or
payment. Therefore all services rendered after imposition of service tax shall only be liable to service
tax.
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Administration staff College of India 2009 -TRI

Held that, as long as an institute is registered under society Registration Act and also exempt from
i ncome t ax, it can not be considered as o0Commer
all such assessee.

M/s Martin Lottery Agenc ies Ltd. 2009- (SC)- M.imp

Issue-.

Taxable services

Discuss, with the help of a decided case law, if any, whether the explanation inserted by Finance Act,
2008 to the definition of "business auxiliary service' under section 65(19)(ii)of the Finance Act, 1994 as
amended can be construed having retrospective effect and retroactive operation.

Decision -

U In a recent case, the Apex Court in the case ofM/s Martin Lottery Agencies Ltd. 2009 - (SC)
ruled that by reason of an explanation, a substantive law may also be introduced. If a
substantive law is introduced, it will have no retrospective effect. Subject to the constitutionality
of the Finance Act, 2009 as amended in view of the explanation appended to this, the Supreme
Court opined that the service tax, if any, would be payable only with a prospective effect and
not with retrospective effect.

U It further opined that in a case of this nature, the Court must be satisfied that the Parliament did
not intend to introduce a substantive change in the law.

0 Asstatedherei nbefore, for the aforementioned pu
doubtsdé are not conclusive.

U The said expressions appear to have been used under assumption that organizing games of
chance would be rendition of service.

It held that the explanation is not clarificatory or declaratory in nature. Hence, it could not be
construed having retrospective effect and retroactive operation.

14=Chetan traders-2009(Tri)

Facts

U The assessee was engaged in purchase of various products from BSNLviz. cellular phones, SIM cards,

basic phone connections, recharge coupons and sale thereof to the consumers.

U In respect of service products, the BSNL was discharging service tax liability. In respect of service

products constituting goods the assessee s paying sales tax.

U On every sale, the assessee was entitled to an amount at a specified percentage of value of the products,

which was termed as commission.

U The Department contended that such commission was liable to service tax under Business Auxiliary

Services, as the assessee was promoting / marketing the products of BSNL.
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Held that

U In this case, the activity of the assessee was merely purchase and sale of various products of BSNL on its
own account.
There was no service carried out by the assesee.
The assessee received certain amount of profit, which is ultimately a business practice when products are
sold in the market.
The fact that such profit is termed as commission would not render the assessee an agent of the BSNL.
Therefore, the activity of the assessee was not at all a service and was not there fore liable to service tax.

SOME OTHER CASES

S. | ISSUE HELD CASE LAWS
N.
1 | Whether hospitality  services | The Tribunal explained that a service | Oberoi Flight

rendered at executive lounge at | would not be treated as airport | Services 2007 (Tri.

the airport come within the | service just because it is rendered in|  Del.)
purview of airport services? airport.

2 | Does port service cover repair of | The Tribunal held that repairing of | Homa Engineering
vessels in dry docks? vessel in dry docks was not | Works 2007 (Tri-
connected with the movement of | Mum)

vessel in any manner and thus such
service would not be classified

under port service.

3 Is the activity of collecting It would not become part of the | Dr. Lal Path. Lab
human blood samples and |definiti on of 6 bl (P) Ltd. 2007
separating serum from it covered |ser vi ce § . (P&H)
within the ambit of business
auxiliary service?

4 |Whether ©6retai ne|The Tribunal held that since this | S. Maruthappan
service tax? basic requirement was not satisfied | 2007 (8) (Tri
in this case the demand of service tax| Chennai)

was liable to be vacated.

5 | Whether the activity of powder |it was held by the Tribunal that the | A.G. Shibu. 2007
coating on furniture supplied | said activity did not fall within the | (Tri-Bang)

by the customers is covered | definition of business auxiliary
under the ambit of business service

auxiliary service?
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6 | Whether sale of lottery tickets is | Thus, the High Court held that if the | Martin Lottery
liable to service t ax under the | |ottery tickets were not goods, the | Agencies Ltd. |
category of business auxiliary | petitioner could not be said to be | 2007
service? rendering any service in relation to the

promotion of t hei 1
marketingofthei r cl i ent O
of their clientds

7 Whether supplying of computers | The Tribunal held that except billing | Bellary Computers

and other hardware items on hire | all other services rendered by the 2007 ( (Tri-
and generation of MIS reports | appellant were related to information Bang.)
would come under the ambit of | technology service and hence were
6business auxili|gycuded from the scope of the
Obusiness auxiliar

8 | Whether sale of ready built flats | Tribunal held that sale of ready built | Greenview Land &
is taxabl e und|flats in the instant case was not Buildcon
of complex seritaxable under dbconst limited 2008

complex serviced. ((Tri 8 Del.)

9 | Whether making | It was held that there could be no | Hitech Publicities
hoardings/signboards demand of service tax on a person in 2008 (Tri. &
without preparing ([t he category of q Chennai)
advertisement liable under |ser vi ce® unl eshed thatt
6dadvertising ajlsuch person conceptualized and

designed the advertisement matter
displayed on the hoardings,
signboards  etc. Mere making
hoarding/signboards for display of
advertisements was not covered
within the ambit o
serviced.

10 | 11. Is the promotion of any |[I't was hel d that i|The Financers 2008

service which is not taxable liable |auxi | i ary ser vi ce g (TriDel)

to service tax?

service would be covered and it was
not necessary that te service which
was being promoted should be a
taxable service only. The promotion of
any service, whether taxable or
non-taxable, would be taxable as
a Obusiness auxi
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11

Whether loading and unloading
inamine is covere
handling servicejq

Tribunal held that the activities
undertaken by the respondents were
primarily in the nature of mining

activities comprising of excavation,
transportation and feeding of iron ores
to the crusher plant and even though
these activities might incidentally
involve some loading and unloading,
the same could not be covered
under the category
servicebod because
was being carried could not

commercially
impugn ed case.

be
cal l

B.K. Thakkar 2008
(Tri. & Kolkatta)

12

Whether port services
stevedoring, tug hire &

supply

cover
labor

Tribunal was of firm view that
activities undertaken by the
appellant did not fall under the
category of Oport

Velji P. & Sons
(Agencies) P. Ltd.
2007 (Tri.- Ahmd.)

13

Does Management Consultant
Service cover marketing know -
how?

The Tri bunal hel d
contention was not tenable. Know-
how for marketing the products could
not be considered to be in relation to
the  working system of the
organization. It could never be
considered as falling within the
definition of
consultantd

Castrol Ltd. 2007
(Tri. Mumbai)

14

Does the O6touris
cover tourist vehicle used for non -
tourist purpose?

In its view, what was important was
whether the vehicles were capable of
being used as 6To
whether same had been permitted by
the appropriate authorities for such
use as OTouri st V ¢
these factors, it held that assessee
was liable to pay service tax
under Otourist v

Pandit Motor
Service 2007 (Tri.-
Del.)

15

Whether  vocational training
institute requires registration
with AICTE for exemption?

It was held that notification did ng
envisage registration of thiastitute
with AICTE as a 'Vocationa

Wigan & Leigh
College (India) Ltd.
(Tri. Bang.)
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Institute’. Hence, the assesseeild
not be denied the benefit of
exemption merely on the ground th
appellant was not registered w
AICTE.

16 | Is service tax leviable on hire | The respondent - assessee wag Bajaj Auto Finance
purchase finance? engaged in providing finance for Ltd. 2008
vehicle purchase. SC pronounced in (S.C)
the present case thatservice tax was
not leviable on hire purchase
finance.

17 | Whether rubber packaging | Tribunal held that, prima facie, the | Jayanthi Rubbers
amoyhts to manufacture or | plea of the assessee, that carrying on (Tri. 8Bang.)
providing service? the process of rubber packing and

rubber edging of polypropylene
carpets and bringing the goods into
existence was an  activity of
manufacture.

18 | Is the photography for elector Held that activity of preparing elector | C.S. Software
identity card covered under photo identity cards could not be Enterprises
6photography s| considered to fall within the ambit Ltd. 2008 (Tri 8

of photographic services as per Bang.)
section 65(78) as well as section 65(79
of the Finance Act.

19 | Can penalty be imposed | The Tribunal held that these two | Opus Media and
simultaneously under provisions were mutually Entertainment
section 76 and section 78 of | ayxclusive and therefore there | 2007 (TriDel.)

i ?
the Finance Act, 19941 was no scope for imposing double
penalty.

20 | Whether clearances of two units, where | |n sych a case, clearancesvere to be | Rao industries 2008
there is no clegr”demarcatlon clubbed. (Tri. Bang.)
between the activities of two
firms, should be clubbed?

21 | Can outdoor catering services | The Tribunal held that the credit of the | Victor Gaskets

provided to the employees
within the factory premises
be regarded as input service ?

service tax paid on the outdoor
catering (canteen) service was
admissible as input service under

rule 2 (I) of the CENVAT Credit Rules,
2004.

India Ltd. 2008
(Tri & Mumbai)
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22 | Whether booking of orders for | It was held that since condition | Cani

foreign supplier for supply of provided under Export Services Rules, | Merchandising Pvt.

goods in India can be treated | 2005 was not satisfied, the impugned | Ltd. 2008 (Tri. -

as OExport of |senice could not be treated as| Del.)

Export Services Rules, 20057 | aynort of service and no rebate in

this regard was admissible.

23 | Whether Non commercial is also | YES

liable for service tax.
24 | Whether renting of theater by | NO

theater owner to distributor
of film is taxable.

STATE LEVEL -VAT

Larsen & Tourbo Ltd. & Ors. SC-2008-M.IMP

u
U

AP VAT - Once the work is assigned by the contract to its sub-contractor(s),

Main contractor ceases to execute the works contract because property passes by accretio

and there is no property in goods with the contractor which is capable
whether as goods or in some other form.

Therefore, the turnover o f sub-contractor is not required to be included into

the turnover of the main contractor.
Only sub-contractor will be liable to pay vat.

of a retransfer,
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BASIC CONCEPTS

Question:

U XYZ Ltd. Manufactured crayons. During the courégmduction an intermediate product kn
as crayplas compound was manufactured.

U The Department had evidence to show that one of the competitors of XYZ Ltd. i.e. AB
Had been importing into India a product identical to the crayplas manufactured dgstsse
and hence, crayplas was marketabl e. I s

Ans.
Yes, the contention raised by department is correct.In the famous d&@EdoSupreme Court held tha

to attract duty the goods must berketable. The word marketale signifies that capability of beirn
bought and sold.The department has evidence to prove that one of the major manufactu
importing the same

In the case ofHindustan Poles CorporationSupreme Court held that,

The process of mefeining of three pipes of different diameterswith one another to obta
the desired length does not amount to manufacture.

In the case olVirdi Brothersin which the Supreme Court held that,
Refrigerator, akconditioner is basically systems and not machines. They coimesxistence
only by assembly and connection of various components and Plaoisgh each component ig
dutiable, the refrigerator/ air -conditioning system cannot be considered to be excisal]
goods.( ie assembly of such components does not amount to matidre.)

Very recently the Apex Court held in the case oMahavir Aluminium Ltd
That, conversion of Aluminiuningots into Aluminium Billets during the intermediate sta(
will amount to manufacture.

The Supreme Court in the case of\. P. Productsvhere it was held that;
After grinding and mixing, ingredients loose their own identity/ character and a new p
separately known to commercial world comes into existence. Thus, pegaration of
Omasal a powder 6 woul dandhenceushalldlidble to exaise dutya c
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x  The Supreme Court has recently decided in the case bara Agencieshat,
Blending of tea is not manufacture but is mere processing of tea.

ISSUE:-

U0 A show cause notice demanding customs duty was issued in case of clearances made
Export Oriented Undertaking (EOU) to Domestic Tariff Area (DTA).
U Is the showcause notice defective in law?
DECISION: Yes, the show cause notice is defective in law.

SURESH SYNTHETIC

In respect of clearances made by a 100% EOU in DTA, duty to be paid by a 100% Expq
Oriented Unit is the duty of Excise and not Customs duty. Thus thehow cause notice wa
defective in law and accordingly demand was not maintainable.

White Machinesi SC-2008 (Regarding dutiability of intermediate goods )

U Held that even though final product is exempt from duty ,

U the intermediate product will be liabte excise duty only if the same is marketable in t
condition in which the department seeks to levy duty thereon.

In other words

It was held that where there is no record regarding the marketability of the product, exci
could not be levied on farmediate product

Ratan Melting and Wire Industries -SC-2008(Regarding position of Circular)

U Circulars binding on department authorities; not on assessee, appellate tribunal or Court,
U Circular contrary in provisions of Actvill be void.

U Revenue canlé appeal REGARDLESS of the interpretation placed by circular.

U The circulars of the board can not prevail over the law laid down by S.C. , H.C. ,

GURDASPUR DISTILERY

U Where it was held that since tRevenuehad not been able to lead any evidence
showthat the goods in question are marketable,

U in the absence of the same, it cannot be held that Methane gas was marketable
consequently was not liable to duty
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SKB DRYFRUITS MARKETING CO. PVT LTD

U The process undertaken by assessee viz. roasting fifidsyand repacking the same in sma
packs, which bears the brand name of the assessee, is a process to render the product
to the consumer and,

U Therefore, in the view of specific chapter note, the same amount to DEEH
MANUFACTURE.

VALUAT ION

BHARTI TELECOM LTD.

U If goods sold to related person at or about the gamoe at which they are sold to unrelat
person i.e. the relationship does not influence the price,
U the price at which goods are sold to related will be acceptable as akseshab

Question:

U The assessee used to pack hair dye sachet each containing 3 gigeh&irsuch
pouches were sold in a single packet.

U The net weight of each sachet, as also the net weight of the packet and the m
rate were duly printed on sachets well as on the packet.

U Assessee claimed that since the net weight of each packet does not exceed
there is no requirement to declare MRP thereon and hence, same is assessal|
section 4 (and not under Se@4of CEA).

Whetherthe assessee cont enti on i s correct i n | ay
ANSWER: YES
KRAFTECH PRODUCTS - 2008 SC!

U Under SWMA, there is no requirement to declare MRP on any package containing
commodity if the net weight or measure of commodity is upto 10 gm, or 10 ml if it is so
by weight or measure.

U Inthe given case, the packet is intended to be sold by weight or measure. The packet in {
case is containing hair dye less than 10 gm. Thus, there is no requirement under SWMA
declare MRP on the package and thus, the same shall be valuech d e r Sec 40

Question:

U Assessee cleared package containing 72 pieces of lips smoothers (each such
containing 4.3 ml)1 thus, weight of individual piece was less than 10 ml but weigl

of packet as a whole was in excess of 10 ml.
whether the valudion shall fall under section 4 of 4A?

ANSWER: YES

Under SWMA, there is no requirement to declare MRP on any package containing
commodity if the net weight or measure of commodity is upto 10 gm, or 10 ml if
is sold by weight or measure.
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INSULATION ELECTRICAL (P) LTD. -2008- SC.

U In this case, the items manufactured by the assessee were only adjuraftsxed on the floor
of motor vehicles to improve efficiency and convenience as the seats were complety
themselves without rail assembly or other impugned goods.

U Thus, these goods were not essential parts of the seats but accessories to motor veh
provided for better convenience of passengers/drivers traveling in a car.

U Therefore, these goods would not be classified under stieading 9401.00 as it only
covered parts of seats and not accessories thereof. These would rightly be classified ur
sub-heading 8408.00 as it covered accessories i.e. they are classifiable as parts
accessories.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeeeeeceeeeeceeeeeceeeeeceeeececce

x  The Supreme Court in the case dilazagaon Dock LtdHeld that,
Where the subsidy received froithe buyer (And not from the Govt. or otherwise
directly/indirectly was included in the assessable value.

x In the case oBisleri International Pvt. LtdSupreme Court held that,
The levy of rent did not form part of the price of the aerated water and thenafotepf
containers was not includible in the assessable value.

x In the case ofyota Kirloskar where it was held that,
When the assessee has charged lower charges for transportation of goods from place o
(i.e. either factory or depot) to the place of delivery ie gadofwpurchaser, as compared to
actual amount incurred for such transportation, dterence cannot be added to_thg
transaction value.

Question:

U The assessee has four factories located at four different places. They have a practice
20% dscount to bulk buyers. However some of the bulk buyers i.e. 10% have been {
discount of only 8%.

U The assessee contends that it shall be allowed a deduction of discount @ 20%. Whg
department is of the opinion that they should be given a tieduaf 8% as the additional 12
is given to those bulk buyers who are related with the assessee. Give your opinion.

ANSWER:

ELGI Equipments Ltd .- S.C;
i Where it was held that the department did not have evidence to prove that the ag
12% discounis given for those buyers who are related to the assessee.
i The discount of 20% is given to 90% of buyers, so the normal rate of discount s
20% and not 8% and hence, discount of 20% shall be allowed as deduction.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeceeeeeeeeeceeceeeceeeeeeeeceeceeeceeeeeeeeeceeeeeeeececece
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WHIRLPOOL OF INDIAT SC-2008
U Where it was held thathere the goods are covered under SWMA Act,

U the assessee is required to declare the Retail sale price on the package and
valuation of such goods shall be done as per section.4A

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeececeeeceeeeeeeeceeceeceeeeeeeeeeeeeeeecece

ISSUE:-

U An assessee is engaged in the manufacture of Ayurvedic medicines which are covered |
SWMA and sold by him to hotels.

0 The hotels in turn, donodot sel]l but , enibn of
the department is that since the medicines manufactured by him are covered under the
Retail sale price is required to be declared on it and the valuation of these medicines
done under section 4A. But the assessee is of the opgmabisince the medicine is not sold
retail but is sold to hotels; section 4A shall not apply to these medicines.

U Is the contention of the assessee correct?

DECISION: No, the contention of the assessee is not correct.
ISHAAN RESEARCH L ABORATORIES P. L TD.

U Where it was held thdibr goods to be covered under section 4A, the goods need not actud
be sold in retail

O In the given case the hotels donb6ét wuse
distributes the medicines. Since there was ngscial exclusive packing or servicing of hote
industry the sale of medicines to hotels will be termed a retail sale. Thus, Section 4A
Central Excise Act, 1944 shall be applicable.

[CER & CCR]

Question:

U Assessee closed down his factory. He wasrtaunutilized cenvat credit in h
books of accounts. There is no express prohibition in Cenvat Credit Rules
regarding refund of cenvat credit.

U But at the same time, there is no express provision allowing refund of ¢
credit. [Under CCR, 2004nly Rule 5 and Rule-3 deals with situations whei
refund is permissible and none of these cover this situati@hkther cenvat
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credit shall be refundable to the assessee or shall it lapse?

ANSWER: YES
SLOVAK INDIA TRADING CO. LTD i 2008- SC

If the assessee opts out of the Cenvat Scheme or its unit is closed, then, the asses
eligible for refund of unutilized Cenvat credit, which is to be made in cash. There is n
express prohibition in Rule 5and 5A o f CCR in that regard.
x  The Bombay High Couit the case oManibhadra Processongere it was held that,
The person holding earlier registration certificat@st surrender registration certificate i
respect of that premisethen only, a new person could get registrationn respect of th
premises,

le until the old RC is not surrendered iro of a particular premises, no fresh reqgistration §
granted iro that premises to another person.

I NOTIFICATION

Question:

U Assessee used to sell the goods manufactured by it under its own brandtnagle
names, which were affixed/printed on corrugated boxes.

U A hexagonal artist design was also printed on corrugated boxes. The same he
shape/design was also printed on VISITING CARDS of executives of mark
company through which the goods bétassessee were promoted.

U The department denied SSI exemption to the assessee on the ground that
hexagonal design/shape was a brand/trade name of another person i.e. the
company.

Whether the assessee was entitled to SSI exemption?

ANSWER: YES
NIRLEX SPARES PVT LTD. | 2 -

U The fact that the marketing company had used the same hexagonal design/shé
on the visiting cards of its executives would not mean that it owned sug
design/shapes.

U Further, the company had itself denied theownership of such design/shape as i
brand/trade name. In view thereof, the said hexagonal design/shape could not
regarded as a brand/trade name of the marketing company.

U Accordingly, the assessee had not used the brand/trade name of another persan
marketing company.

U The assessee had not violated any of the conditions of the SSI exempt
Therefore, the assessee was entitled to SSI exemption.
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Question
O The appellant were selling biscuits wund

that the appellant had sold the biscuit
trade mark of Kay Aar Biscuits (P) Ltd. Who was using the said trade mark on manufag
biscuits themselves, and therefore, the appellant were not eligibtbe benefit of SS
notification.

0 The appellant had contended that he had
the registrar had issued registration certificate with retrospective effect. Discuss.

Answer:

The Supreme Court also gavesimilar judgment in the case ®leghraj Biscuits Industries Ltd.
Where it was held that issuance of registration certificate with retrospective effect cannot al
benefit of SSI exemption.ie here depatt. is correct.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeceeeeeceeeeeceeeeceeeeceeceeeeeceeceeeeeceeeeeeece

x Recently. Supreme Court in the caseaikay investments (P) Ltd.Held that assessee usi
brand/ Il ogo AMERI NOO6 al ong with his own
him cannot avail the benefit of SSI Exemption even though productlso contained brand
name/trade name/logo of manufacturer

NEBULAE HEALTH CARE LTD. (Tri. Chennai)

I n SSI notification, whil e defining the
determination of exemption, as well as eligibility limit (ixalue of clearances during t
preceding financial year), the value of clearances of the specified goods, bearing th
names of other persons had been excluded, for the reason that manufactures were re
pay full duty on such goods. Therefpthe Notification itself recognized that a manufactl
while availing the benefit of exemption under the said Notification could also manuf
goods bearing the brand name of other persons on which full rate of duty was payal
assessee had cartly availed the exemption under the notification and the impugned or
passed on incorrect reasoning.

SSI unit not prohibited from: -

U availing CENVAT benefit for goods cleared under the brand name of third partieg
and
U full exemption for other specified goods under the SSI notification.

x  The Supreme Court heid the case oBuper Delicacieghat,
Merely because the owner of theand name manufactured goodswhichwere exempt fro
excise dutyit did not mean thasuch owner (brand name owner)vas a mall scale indust:J
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entitled to the benefit of the notification.

Further, it could not be presumed that just because the owner of the brand name
registered during the disputed period, it was a small scale industry during the period in qu

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeceeeeeeeeececeeeceeeeeeeeeceeeceeeeeeeeeeeeeeeeecce

Question:

ua M/ s. El ectro Mechanical Engineering Cor
manufacture of iron and steel structure, steel doors, windows and structure etc.

U On a surprise visit undertakdxy the officers of the Central Excise Division, it was found
M/s. EMEC had floated two front units, viz., M/s. Cold Steel Corporation and M/s. Supe
Corporation in order to fraudulently avail the benefit of SSI exemption.

U The revenue contendehat since M/s EMEC had fraudulently claimed the SSI exemptior]
same shall be withdrawn and penalty be levied. M/s EMEC stated that all the three units
existence and were independent of each other.

U Each of the units was separately registeradi there was no flow back of money from one {
to another and that they had not suppressed any facts from the Department.

U Also, the proprietor of M/s. EMEC was partner in the other two firms which were under
their business independently. Discuss.

Ans. M/s EMEC shall be allowed the benefit of SSI

As per the provisions applicable to a small scale industry, where a manufacturer clears t
from one or more factories, the exemption in his case shall apply to the aggregate
clearances andot separately for each factory..

ELECTRO MECHANICAL ENGG. CORPN.
In the given case M/s EMEC and the other two units have common partner. The fact that the uni
have common partner is not enough to club the clearance.

U Where it was held thatvo or more units cannot be clubbed simply for the reason that the
have common employees or adjoining premises

DEMAND AND RECOVERY

DAGUR TETENAL INDIA TSCG-2008

U WHERE, IN ORDER TO AVAIL EXEMPTION, the assessee had wrongly declared that
name used on goodsealed by it, it was evident that the assessee had willfully misst;
suppressed the facts with intent to evade payment of duty.

U Hence, extended period of limitation was invocable in this case.
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RUCHA ENGINEERING PVT. LTD. -2008 BOM..

U In the instantcase, the High Court observed that section 11AB comes into play if thg
paid/levied is short.

U In this case, the assessee paid the duty on its own accord immediately when the revi
became known to them. The differential duty became due otie dime i.e., when the revisq
rates applicable with retrospective effect, which was much after the clearance of the goo(

0 The question of payment of interest would not arise as the duty was paid as soon as it W
that it was payable.

It was na a case where duty of excise has not been paid orsidrt

Therefore, the provisions of section 11A(2) and 11A(2B) were not applicable. Section 11AB(1)
at all applicable, and therefore, the assessee was not required to pay interest.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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x Recently in the case &fahwa Chemicals Private Limitedthe Apex Court held that,
Since all facts were in knowledge of the department, there was no willfedeniaration ol
willful suppression of facts. Therefore, exteddperiod of limitation could not be applied.

x Recently in the case @lontinental Foundation It. Venture, the Apex Court held that,
There cannot be suppression or #stistement of fact, which is not willful and yet constitut
permissible ground for purge of proviso to Section 11A ibiMis-statement of fact must be
willful.

Question

U The assessee manufactured goods and cleared them on payment of excise duty.
clearance of the goods the assessee came to know about the enhancement of thewdiiry
retrospective effect.

U The assessee therefore calculated and paid the differential duty by issuing the suppldg
invoice to the customer. The Department contented that since the goods were cleared €
entire duty was payable on the datelefirance of the goods.

U Therefore, interest u/s 11AB would be payable on the differential duty paid by the ag
voluntarily. Is the department correct?

Answer:

MARIS SPINNERS LTD.

The instant case was not a case where duty of excise has not besd pr short-paid. Therefore the
provisions of Section 11A were not applicable and hence section 11AB was not at all applica
Therefore, interest cannot be levied.

U Where it was held thato interest would be payable on delayed payment of duty whe
differential duty is paid on own accord on retrospective revision of duty rate.
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Question

U Assessee manufactured PSC girders at site to be used in the construction of
bridges. The articles were cleared without payment of central excise duty ung
Cental Excise Act, 1944.

U A SCN was issued invoking normal period of limitation (i.e., 1 year)
withdrawn/drop. Subsequently, second SCN was issued invoking extended pe¢
limitation (i.e., 5 years). Assessee challenged SCN on the ground of limitation.

: Can the extended period of limitation be invoked in a second notice, where the fir
notice did not resort to same?

ANSWER: NO
GEO TECHNOLOGY FOUNDATIONS AND CONSTRUCTION 1 2008- SC

Aiwhen in the first SCN, al | e g efthemsame ocotild ro
have been made subsequently as the facts alleged to be suppressed by the assesseq
known to them. Extended period of limitation has no application in the instant case.

CLASSIFICATION

x The Supreme Court gave a decision in theeod Pragati Silicons Pvt. Ltd. held that, The
plastic nameplates aparts and accessoriesf motor vehicles.

x  The Apex Court in the case BEwlett Packard India Sales (P) Ltd.held that,
When a laptop is imported with -inaded operating system recodden HDD, the said iten
forms a part of laptop.

x ACER INDIA LTD. -200%SC:: (Define WIKIPEDIA)
WIKIPEDIA is an online encyclopedia and information can be entered therein by any-p¢
and as such, it may not be authentic.

GODREJ INDUSTRIES LTD i SC-2008

0 AHair dyed whi ch ican natbe eegardedablaic lotiorp which id wsed rtg
soothing, cleaning, or antiseptic action while washing out once hair.
XXXXXXXXXXXXXXXXXXXXXXXXXX XXX XBRKELRLRK KRR

Question:

U The assessee was a manufzurer of petroleum jelly and cleared his final product classifying
it as a cosmetic. The department contended that petroleum jelly is not a cosmetic but a
drug.

U The department issued a SCN to the assessee asking why the petroleum jelly should not be|
classified as a drug.

0 As per t he P&ttoléum pekydviaseling) petrolatum or soft paraffiné é é é . .
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recognized by the U.S. Food and Drug Administration (FDA) as an approved over -the-
counter (OTC) skin protectant and remains widely used in cosmetic ski n car e.
basis, the assessee contended that it should be classified as a cosmetic. Is the asses
justified?

Answer:
No, the assessee is not right in contending that the petroleum jelly is a cosmetic.

As per theGeneral Rules of Interpretation

Dictionary meaning or meaning in technical literature can be looked into if conclusion cannot be
from trade parlance.

Also if the tariff entry is used in a scientific or technical sense or when there is conflict between
in the tariff, comma parlance would not prevail, but technical meaning will prevail.

Like all other external aids to construction, like dictionaries, etc. wikipedia not an authentic source
although it may be looked at for gathering information. Where an express statutory dimition of a
word exists, a Wiki definition cannot be preferred. It cannot normally be used for the purpose g
interpreting a taxing statute or classification of a product visa-vis an entry in statute.

Question:

0 M/s ATMC, a manufacturer, wrongly clagsdl its products under Chapter Head
73.09. Later on, it realized that the products ought to be classified under C
Heading 84.19. So, he claimed the correct classification under Chapter Heading §

0 Depart ment di sal | owe dCENVVATecredit,sis espace a dh
input/capital goods used in the manufacture of final product, by taking the classif
of the product under Chapter 73. Revenue contended that classification once o
the manufacturer could not be altered subsetyuen

U Is the department correct?

Answer:

No, the department is not justified in rejecting the claim of the assessee.

Earlier claim to a particular classification by the manufacturer did not stop him from clg
correct classification under different liely pointing out that the classification earlier clain|
was erroneous. Hence, the credit in respect of the input/capital goods used in the manuf,
final product shall be allowed.

Recently the Gujarat high Court also gave a similar judgment icatbes of

Guljag Industries Ltd.

Where it was held thatrroneous claim made by the assessee earlier did not preclude h
from subsequently making a claim for correct classification
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WEP PERIPHERALS- SC- 2008
U In case price of iported goods is lowered on account of bulk orders, this fact should be take
consideration and the value of imported goods should be computed accordingly.
U Further royalty payment for technical assistance, which is not relatable to imported goaogs, in a
Question
U Ferdoo India (P) Ltd (FIL,) entered into a Technical Assistance and Trade Mark Agre
(TAA) with its foreign collaborator for the manufacture of goods in India.
U It paid royalty and license fees under the TAA to the foreign company. Itrietgpgoods from its
foreign collaborator and paid customs duty on its value.
U The Department sought to include the value of royalties and license fees paid by FIL
purposes of calculating the customs duty liability. FIL challenged the addition.

Whether the royalty and license fee is includible in the AV?

ANSWER: NO
FERDOO INDIA (P) LTD T 20081

U Rule 10(1)(c) stipulates that payment made towards technical -koawmust be ¢
condition prerequisite for the supply of imported goods by tbeefgn supplier and i
such condition exists then such royalties and license fees have to be included in ti
of the imported goods.

U Such inclusion shall be made even if payment is made directly or indirectly.

U At this stage, we would like to emphasithe wordndirectlyin Rule 10(1)(c). As state
above, the buyer/importer makes payment of the price of the imported goods. F
incurs the cost of technical knemow.

U Therefore, the department in every case is not only required to look at TAA|dm
required to look at the pricing arrangement/agreement between the buyer and his
collaborator.

Question

U The assesseémporter imported certain goods at US $ 15 p.u. from a foreign sup
who has holding 30% equity in assessempany. On ecount of increase in ordel
placed by the assessee, the import price was reduced to US $ 14.10 p.u. Theres
assessee entered into an agreement with the foreign supplier to import 100%
annual requirements from such foreign supplier only aodordingly, the price wa
reduced to US $ 10 p.u.

On imports being made at US $ 10 p.u., the Department rejected the transactio
contending that the price was influenced by relationship and valued the impc
transaction value of earlier impoite. US $ 14.10 p.u. under Rule 4.

Whether rejection of transaction value is proper in the instant case?
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ANSWER: NO.
INITIATING EXPLOSIVES SYSTEMS | 2

i

Merely because the foreign supplier held 30% equity in the assesseempany the
same would not mean that assessee and foreign supplier was related.

Rule 4 provides for assessment on the basis of identical goods imported by so
another importer. The imports earlier made by the importer can not be termed as
Ai denti cal g oppalrsan eoau si ciompoermt s o0 and t
be made on the basis of the same.

The fact that the assessee had made bulk imports could be a reason for reduction
import price.

In the absence of any evidence from the Department to prove undealuation, the
price declared by the assessee was ac
eééeééeéeceéeééecéeééecéeeeecéeeeecéeceée

The Apex Court in the case BES. Shoes East LtdWhere it was held that,

The post import depreciation cannot be taken into accountdespite the fact that whiBill of
Entry was presented earlier but the clearance was given after 9 years.

The Supreme Court also gave a judgment in the caam@fsuhita Television & Audio, where
it was held that,

Theroyalty payments were included in the assessable value.

In the casé&alaxy Entertainment (1) P. Ltd. Where it was held that,
Technical and installation charges agreement was a post clearance revenue generation ¢
which had no nexus with the sale proceeds of the equipment hence not includible.

ASSOCIATED CEMENT COMPANIES LTD .

i

i

Where it was held that Technical advice or information technology, though an intangible
but the moment the information or advice was put on a media, whether paper or cass
diskettes or any other thing, that what is@igd becomes movable property and is goods
hence drawings, designs, manuals and technical material are goods liable to customs duty

Hence duty shall be levied on the total value and not on the nominal value of paper only.
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VUNERIGALQUESTION

NOTE &

1.In the Numerical questions Education cess @ 3%shall

mean -Education Cess @2% and Secondary and Higher

Education Cess @1%
2. 1If nothing specified regarding the status of assessee tha

always assume NON SSI.
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Problems in - Excise Valuation
Q.1:- An asses®e has factory in Kolkata. As a sales policy, he has fixed uniform price of Rs. 2,000
per piece (excluding taxes) for anywhere in India. Freight is not shown separately in his invoice.
During the FY 2003-04, he made following sales: -- (i) Sale at factory gate in Kolkata-- 1,200 pieces
d no transport charges; (ii) Sale to buyers in Gujarat- 600 piece$ actual transport charges
incurred 8 Rs. 28,000; (iii) Sale to buyers in Bihafi 400 piece$i actual transport Charges incurred
Rs.18, 000; (iv) Sale to buyers irKeralafi 1,000 piece$ actual transport chargesii Rs. 54,000. Find
the assessable value per piece.

ANS.1
Assessable value shall be determined as pessec. 4(1)(b) read with Rule 5which provides that,
Where any excisable goods aresold

V At a place other than factory,

V  Then the value of such excisable goods shall be deemed to be

V The transaction value, excluding the cost of transportation from the factory up to the place of delivery
of such excisable goods.

As per explanation1-0 Cost of transp-ortationd6 includes
i.  The actual cost of transportation; and

ii. In case where freight is averaged, the cost of transportation calculated in accordance with generally
accepted principles of costing.

And because assessee is having uniform price all over India, it appears that assesee is following average
freight, therefore deduction shall be allowed on equalized basis and actual cost shall be ignored.
Calculation of Equalized Freight

Place of delivery No. of pieces sold Actual Transportation charges
Kolkata 1,200 NIL
Guijarat 600 28,000
Bihar 400 18,000
Kerala 1,000 54,000
Total 3,200 1,00,000
Equalized Freight = Total transportation cost
Total no. of units sold
= 1,00,000 = 31.25
3,200
Assessable Value = Sales price 0 equalized freight
= 2,00031.25 = Rs. 1,968.75

Q.2:- Sigma Ltd. Asked for a quotation from Omega Ltd. For the supply of 100 complete computer
systems. Omega Ltd. Furnished the following quotation: -

Particulars Amount (Rs)

Components CPU 20,000
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Monitor 10,000
Keyboard 5,000

35,000
Labour and overheads 10,000

45,000
Profit 5,000
Total price per unit 50,000
Advance to be paid per unit 20,000

Terms: Delivery one month from the date of receipt of the firm order and advance. Sigma Ltd.
accepts the quotation subject to the following alterations which are agreed to by Omega Ltd.
0] Keyboard would be supplied free of cost by Sigma Ltd. to omega Ltd. Since Sigma Ltd.
Is able to purchase the keyboard for Rs. 3,000 per unit.
(i) Profit charged by Omega Ltd. is to reduced to Rs. 4,000 since Sigma Ltd. Would make
an advance of Rs. 20,000. However, no interest is payable on the advance.
Determine the assessable value u/s 4 and the Excise Duty liability @ 15% ad valorem.

ANS.2-
Computation of Assessabl e Value
Particular Amount (Rs)
CPU 20,000
Monitor 10,000
Keyboard (i) 3,000
TOTAL 33,000
Labour and overheads 10,000
TOTAL 43,000
Profit  (Actual charged) 4,000
47,000
Add - Additional consideration (ii) 1,000
Assessable Value 48,000
Excise Duty @ 1545% advalorem (48,000 * 1515/100) 7,416
(Inclusive of 2% education cess, &1% SHE CESS)
Notes:-

i. Explanation 1 to rule 6 provi des where any material component part etc. are supplied by buyer free of

charges, its apportioned cost shall be added to the price paid or payable if not already included in it.
Thus, Rs. 3,000 shall be added.

In the given case because of advance deposit pfit has been reduced by Rs. 1,000. Thus, it will be
included in AV. Interest on advance deposit is includible in the assessable value where it has
influenced the price. [Explanation 2 to Rule 6].

Q. 3 - How would you arrive at the assessable value for the purposes of levy of excise duty from the
following particulars -cum-duty selling price exclusive of sales-tax Rs. 10,000 Rate of excise duty applicable
to the product: 15% - Trade discount allowed - Rs. 1,200 Freight Rs. 750.
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Ans:3-

Cum Duty Pri ce 10000

Less: Permissible deductions

Trade discount 1200

Freight 750 1950
8050

Assessable Value

8050 x100/115.45 6973

Excise duty including Education Cess

8050 x15.45/115.45 1077

Excise duty 15% on AV 1046

Education Cess 2% 21

Higher Education Cess- 1% 10

Note - It is assumed that cum duty price is give n before trade discount and freight.

Q41,500 pieces of a product 0A% Iltswstpriee (i.en aetmiliprice)dstRs.RE0d dur
per piece, exclusive oftaxes. The manufacturer offers 20% discount to wholesalers on the list price. During

the year, 840 pieces were sold in wholesale, 510 pieces were sold in retail, and 35 pieces were distributed as

free samples. Balance quantity of 115 pieces was in stock tathe end of the year. The rate of duty is 15%.

What is the total duty payable during the year 08 -09 Assume that the manufacture is not eligible for SSI
concession

Ans:4-

Calculation of Sales Value

Particulars Qty. In units Rate Rs. Value Rs.
Whole Sale 840 200 168000
Retail 510 250 127500
Samples 35 200 7000
Total Assessable Value 302500
Excise duty @ 15% 45375
Education Cess2% 908
Secondary Higher Education Cess 1% 454

Total Excise duty payable 46736

Note:-Samples are to be valued -As per Rule 4 Read with Rule 2, of valuation rules, 2000,

i The value of the excisable goods(samples) shall be based ot he val ue of (ldesticat h g o c

goods) sold by the assessee,

U For delivery at any other time nearest to the time of the removal of goods under assessment,
Normal transaction Value 6 means t he transact igreatest aggregate quaamtities wfh i c h
goods are sold.
Q.5-A manufacturer has appointed brokers for obtaining orders from wholesalers. The brokers procure
orders for whi ch they get brokerage of 5% on selling price. Manufacturer sells goods to buyers at Rs. 250 per
piece. The price is inclusive of sales tax and Central excise duty. Sales tax rate is 6% and excise duty rate is
20%. What is the AV, and what is duty payable per piece?

t
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Ans: 5-

particulars Amount (In Rs.)
Sale Price 250.00

(-) sales tax [250*6/106] 14.15

Cum oduty price 235.84

Excise duty [235.84*20.6/120.6] 40.29

Excise duty 20% 39.11
Education Cess 2% 0.78

Higher Secondary Education Cess 1% 0.39

Total Duty payable 40.29

Note: Sales man Commission is includible in A.V.

Q.6-A manufacturer has to supply a machinery on following terms and conditions: (a) Price of machinery:

3,40,000 (net of taxes and duties) (b) Machinery erection expenses: 2800 (c) Packing (hormally done by him

for all machinery) : 4,000 (d) Design and drawing charges relating to manufacture of machinery : 30,000 (Net

of taxes and duties) (e) Central Sales Tax @ 2% (f) Central Excise Duty @ 20% (g) Cash discount of Rs. 5,000
will be offered if full payment is received before dispatch of goods. (h) The machine will be supplied along

with bought out accessories @ Rs. 8,500. The accessories were optional. You are informed that (a) the buyer
made all payment before delivery. (b) The manufacturer incurred cost of Rs. 1,200 in loading the machinery

in the truck in his factory. These are not charged separately to buyer.-Fi nd t he ©6Assessabl e
duty payable

Ans:6- Calculation of Assessable Value
Price of Machinery 340000
Add: Inclusions
Packing Charges 4000
Design and drawing 30000 42500
Accessories 8500

382500
Less: Cash Discount 5000
Assessable Value 377500
Excise Duty @20% 75500
Education Cess 2% 1510
Higher Secondary Education Cess 1% 760
Total Duty Payable 77770
Note:

1. Erection expenses, and CSTnot includible in Valuation.

2. Loading charges of machinery Rs. 1200 is includible in A. V. However it is specified that they are not
charged separately, hence it is assmed that it is included in the price of machinery.
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Q.7-Find Assessable Value- and duty payable - if the product covered under MRP Provisions?

Maximum Retail Trade Price: Rs. 1,100/- per unit. - Sales Tax, Surcharge, Octroi and other Local Taxes: 10%
Cash Discount: 2%- Trade Discount: 8% - Primary and Secondary packing cost included in the above MRP:
Rs. 100- Excise duty rate: 8% advalorem. Abatement 40%.

Ans:7-

Maximum Retail Price 1,100
Less: Abatement 40% 440
Assessable Value 660
Excise Duty @8% 52.80
Education Cess 2% 1.06
Higher Secondary Education Cess 1% 0.53
Total Duty Payable 54

Note-When the product covered under MRP except notified abatement no other deduction will be available.

Q. 8-M/s. Karan & Co., Ghaziabad sold 3000 emergency lamps at a uniform duty price of Rs. 1000 per piece
for delivery at any place .

The details of sales are as follows:

-1000 lamps were sold at the Ghaziabad factory gate and hence no transport charges were incurred on them.
-1000 lamps were delivered to a buyer at kanpur by incurring freight charges of Rs.14,000 and

-1000 to a buyer at chandigarh at a freight cost of Rs.10,000. What is the assessable value per emergency
lamp?

Ans: 8

Calculation of Equalized freight per lamp

Equalized freight = Total freight/total no of units sold

(0+14000+10000/1000+1000+1000)= 24000/3000 Rs. 8 per lamp

AV per lamp = Rs. 1000 Rs. 8 992

Note: Value as per Valuation Rule 5 (FOR Contract)

Q. 9-Having regard to the provision of section 4, compute/derive the assessable value of excisable goods
for levy of duty of excise, given the following information:

Particulars Rs.

Cum-duty wholesale price including sales tax of Rs. 2,000 15,000

Normal Secondary Packing cost 1,000

Cost of Special secondary packing 1,500

Cost of durable and returnable packing 1,500

Freight 750

Insurance on freight 200

Trade discount (normal practice) 1,000

Rate of C.E. duty as per C.E. Tariff 15% Ad-valorem

State in your answer, reasons for the admissibility or otherwise of the ded uctions.
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ANS. 9
STATEMENT SHOWING COMPUTATION OF ASSESSABLE VALUE

Particulars Rs.
Cum-duty wholesale price 15,000
Less:

= Sales Tax (WN2) 2,000

= Normal Secondary Packing Cost (WN-3) Not deductable

= Cost of special secondary packing (WN-3) Not deductable

= Cost of durable and returnable packing (WN -4) 1,500 5,450
= Trade discount (normal practice) (WN -5) 1,000

= Freight (including transit insura nce) (WN-6) 950

Cum-duty assessable value 9,550
Less:Excise duty (9,550 * 15.45/115.45) (1,278)

ASSESSABLE VALUE | 8,272

Working Notes:

1.

Freight and transit insurance are appearing in the question indicating thereby t hat transaction is one for

delivery of goods at C u st dactery dels/eryp Fueheriassessing #hat daidn o t 0

transaction satisfies all the other requirements of Sec 4(1)(a), valuation has been done in accordance with
Rule 5 of Central Excise Valuation Rules, 2000.

Sales tax is deductable from the price to arrive at TV as definition of TV specifically provides for
exclusion of sales tax.

CBEC has clarified that charges for packing are also includible in the transaction value as these chargs
are also by reason of, or in connection with sale of goods. It is immaterial whether the packing is normal,
secondary or special secondary (Circular No. 354/81/2000).

Cost of durable and returnable packing shall not be included in the transaction value as charges thereof
candt be said to be reason of, or in connection

CBEC has clarified that discount of any type or description is deductible if it is established that it has
actually been passed on to the buyer (Circular No. 354/81/2000). Assuming that given trade discount
has actually been passed on, it is also deductible.

As per Rule 5 of Central Excise Valuation Rules, 2000 cost of transport from the place of removal to the
place of delivery shall be deducted while arriving at assessable value. Thus, cost of freight is deductible.
Also, SC in case of BOMBAY TYRES INTERNATIONAL has held that cost of transportation will include

wi t I
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the cost of transit insurance. For that reason, cost of transit insurance is also deductible as cost of
transportati on. (It has been assumed that freight and insurance have been charged on actual basis).

7. The given rate is 15%-- the rate of basic excise duty. Education Cess (on excisable goods) @ 2% and
Secondary & Higher Education Cess (on excisable goods) @ 1% is leable additionally. Thus, total
effective rate is 15.45% (15%+2% of 15% + 1% of 15%).

Ql10Product 6Pd is sold by the Company at uni form
Company in different States. The price is inclusive of excise duty. Local sales tax is charged extra. During the
year, 3,000 Tons of 6P6&6 was sold in Haryana, Del hi
State Qty. sold Freight Charge paid (Rs.)
Haryana 1,100 9,50,000
Delhi 1,400 11,30,000
Rajasthan 500 7,40,000
The o6freight charged is from factory to the depot.
under section 4 of Central Excise and total excise duty payable?
Ans:10-
Price per ton is given depot price. No deductions for freight Since the price is inclusive of excise duty 16%
the Assessable Value will be calculated using backwards = 15000 x 100/116.48 12877.75
Calculation of Total Assessable Value
Depot Qty in tons AV per ton Assessable
Rs. Value Rs.

Haryana 1100 12877.75 1,41,65,525
Delhi 1400 12877.75 1,80,28,850
Rajasthan 500 12877.75 64,38,875

3000 3,86,33,250
Excise Duty @ 16% 61,81,320
Education Cess 2% 1,23,626
Higher Secondary Education Cess 1% 61,813
Total Duty Payable 63,66,760
Q. 11-A trader is owner-16. aHé&r anogplnia enewonded. tTieerjab avbriser t o

manufactures goods-1wWdthAndraondphbes Hlhhe goods to the

piece, inclusive of transport cost up to the factory of job worker. Job worker charges Rs. 130 per piece to
manufacture the product. The trader sells the goods in market at Rs. 630 per piece. The rate of duty is 16%.
Find the Assessable Value. What is the duty payable per piece?

Ans: 11

Assessable value will be Rs. 630 Per Piece, As per New Valuation rule 10 A, the price at which the Principal
manufacturer sells the goods.
The value of Cost of raw material and Job worker charges are not relevant

E X «

a
Tt
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Q. 12- M/s. Ashok Leyland, sent their chassis (value Rs. 5,00,000) to M/s. Raj Nandini & Sons, for bus body
building. M/s. Raj Nandini & Sons built the body and sent the bus to the former with their bill for
Rs.5,00,000. Who will pay E.D. on the bus? . Ashok Leyland will sell the bus for Rs15,00000/- What is the
assessable value? Work out the total E.D. payable assuming Cenvat @ 16 % and taking the values given above.
Ans: 12

M/s T V Raj Nandini & Sons has to pay excise duty, because the body building of vehicle is deemed
manufacture as per section/chapter Notes of CETA.

Valuation can be done using Job work valuation rule 10 A. Assessable value will be the price at which Ashok
Leyland sells bus i.e. Rs. 15 lakhs.

Total Duty payable

Assessable value 15,00,000

Excise Duty @ 16% 2,40,M0

Education Cess 2% 4,800

Higher Secondary Education Cess 1% 2,400

Total Duty Payable 2,47,200

Q.13-() Discussbr i efly how 6Valued is to be determined i

X Ltd. Does not effect any sales of its goods exfactory. Goods are sold only from Depots/branches
situated away from the factory and costs are incurred for transport of goods from factory to
depots. X Ltd, the assessee and its customers are not related persons and price is the sole
consideration for the sale. What is the basis fa determining the value of clearances ex-
Depot/branches?

(i) M/s OTV Ltd. Manufacture TV sets. They had sent the TV sets from their plant to their depot

at Jammu. The depot sold them at Rs. 12,000 on 1.8.2002 and at depot at Rs. 12,500 per set on
10.8.20@ Please mention what would be the value of the TV sets removed from the factory on
3.8.2002 and 10.8.2002.

ANS. 13
() Rule 7 of Valuation (DPEG) Rules, 2000 is applicable in case of stock transfer.

Valuation of Depot Sales

It provides that
U If the excisable goods are transferred to a depot, or agent etc.

U From where they are to be sold,

U The value shall be the normal transaction value of such goods sold from such other place at
or about the time of removal from factory/warehouse and,

= Where such goods are not ®Id at or about the same time, at the time nearest to the time of removal of
goods under assessment.

ONor mal transaction valued means the value at whi ch
depots etc. are sold at or about the time of removal of the goods from the factory/warehouse.
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Rule 7 does not allow any deduction from such NTV. Also, Rule 5 of the said rules can not be applied for
valuation of stock transfer as rule 7 is a specific provision for valuation of stock transfer. Hence,
transportation charges from factory to depot can not be excluded.
Therefore when goods are transferred from factory to depot, value of the goods shall be the price at which
goods are normally being sold at the branch, at the time of removal from factory.

(i) Date of removal (a) 03.08.2002 (b) 10.08.2002

from factory
Price at Branch As on 01.08.02 Rs. 12,000 As on 10.08.02 Rs. 12,500

Applying the provisions of section 4(1)(a) read with Rule 7 of Valuation (Determination of Price of

Excisable Goods) Rules, 2000, as discussed above.

a) In 1st case, the NTV shall be Rs. 12,000. As the nearest to 3.8.2002 shall be taken as the nearest past
which shall be 1.8.2002.

b) In 2nd case, the NTV shall be Rs. 12,500. As on the date of removal itself NT\fs available at the branch.
And it has been clarified by the board that first NTV should be taken of the day on which goods are
removed from the factory. And if not available on that day only then NTV of the nearest past can
considered.

Q.14-How would yo u arrive at the assessable value for the purpose of levy of excise duty from the following
particulars: * Cum -duty selling price exclusive of sales tax Rs 20,000 * Rate of excise duty applicable to the
product 16% * Trade discount allowed Rs. 2,400 * Freigt Rs. 1,500

Ans: 14-
Cum duty selling price 20,000
Less: Permissible deductions
Trade Discount 2400
Freight 1500

16,100
Assessable Value = 16100 x 100/116.48 13,822.12
Excise duty@ 16% 2,211.54
Education Cess 2% 44.23
Higher and Secondary education cess 1% 22.12
Total Duty Payable 2278

Q. 15 Determine the transaction value and the Excise duty payable from the following information:

i) Total Invoice Price Rs. 18,000
ii) The Invoice Price includes the following:

a) Salestax Rs. 1000

b) Surcharge on ST Rs. 100

c¢) Octroi Rs. 100

d) Insurance from Factory to depot Rs. 100
e) Freight from factory to depot Rs. 700
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f) Rate of Basic Excise duty 16% ad valorem
0) Rate of Special Excise duty = 24% ad valorem

Ans: 15

Total Invoice price 18,000

Less: Exclusions

Sales tax 1000

Surcharge on sales tax 100

Octroi 100 1200
16800

Assessable Valued 16800 x 100/141.2 11898.02

Excise duty

Basicd 16% 1903.68

Special 6 24% 2855.52

Total 4759.21

Ec 2% 95.18

HS Ec 1% 47.59

Total Duty Payable 4901.98

U Itis assumed-The given price is Ex-depot price

U No deduction for freight and insurance from factory to Depot shall be allowed.

Q.16-Thunder TV Ltd. is engaged in the manufacture of colour television sets having its factories at
Bangalore and Pune. At Bangalore the company manufectures picture tubes which are stock transferred to
Pune factory where it is consumed to produce television sets. Determine the Excise duty liability of captively
consumed picture tubes from the following information: - * Direct material cost (per unit) Rs. 600 * Indirect
Materials Rs. 50 * Direct Labour Rs. 100 * Indirect Labour Rs. 50 * Direct Expenses Rs. 100 * Indirect Expenses
Rs. 50 * Administrative Overheads Rs. 50 * Selling and Distribution Overheads Rs. 100. Additional Info
rmation: - (1) Profit Margin as per the Annual Report of the company for 1999-2000 was 15% before Income
Tax. (2) Material Cost includes Excise Duty paid Rs. 100 (3) Excise Duty Rate applicable is 16%.

Ans: 16
Calculation of Cost of Production - as per Rule 8 of Valuation Rules, 2000.
Particulars Amount
Direct Material (600-100) 500
Direct material 100
Direct labour 100
Administrative overhead 50
Total | 750
Add 10% on Cost 75
Assemble Value 825
Excise duty @ 16.48% 135.96
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Q.17 Determine the valuation in the following i nstances. Quote section/rules of Central Excise
Law.

Place of Removal Price at Depot as on Actual Sale Price
01/01/2001 31/01/2001 at Depot on 01/02/2001
Amritsar Depot Rs. 110/unit Rs. 105/unit Rs.115/unit
Bhopal Depot Rs.120/unit Rs. 115/unit Rs.125/unit
Cuttack Depot Rs. 130/unit Rs. 125/unit Rs.135/unit
Additional information: -
0] (i) Quantity cleared to Amritsar Depot 100 units
(i) (ii) Quantity cleared to Bhopal Depot 200 units
(iii) (iii) Quantity cleared to Cuttack Depot 200 units

(iv) The goods were cleared to respective Depots on 01/01/2001 and actually sold at the
depots on 01/02/2001.

ANS. 17
Under Rule 7 and as per section 4(3)(c)(iii) and section 4(3)(cc) of Central Excise Act, 1944
- The price prevailing at the Depot

- On the date of clearance from the factory
- Will be the relevant value to pay Excise duty.

And accordingly: -
(i) Clearance to Amritsar depot will attract duty based on the price as on 01/01/2001

Transaction value Rs. 110 * 100 units = Rs. 11,000
(i) Clearance to Bhopaldepot. Depot price at the price on 01/01/2001.

Transaction value Rs. 120 * 200 units = 24,000
(i)  Clearance to Cuttack Depot price on 01/01/2001.

Transaction value Rs. 130 * 200 units = Rs. 26,000.
Note: The relevant date is 01/01/2001, since the goods were ckared to the depots on that date. No
additional duty is payable even if goods are later sold from depot at higher price.

Q.18:- Determine the cost of Production of the under mentioned product for purpose of captive
consumption under Rule 8 of the central Excise Valuation (DPE) Rules, 2000.

Rs.
Direct Material 11,600
Direct Wager & Salaries 8,400
Works Overheads 6,200
Quality Control costs 3,500
Research and Development Costs 2,400
Administrative Overheads 4,100
Selling and Distribution Costs 1,600

Realisable Value of Scrap 1,200
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Administrative overheads are in relation to production activities. Material cost includes excise
duty Rs. 1,600
ANS. 18
Cost of Production/ Manufacturing for purposes @t Capt
Accounting Standard (CAS) 6 4 : Cost of Production for Captive Cons
Circular]. Different elements of cost have been treated as per CASA4.

Computation of cost of production/manufacturing for the purpose of Rule 8

PARTICULARS Amount
In (RS.)
Direct Material Consumed
Purchase Price 1,600 1
Less: Excise duty available as credit (WN) 1,600 10,000
Direct Wages and salaries 8,400
Direct Expenses Nil
Works overheads 6,200
Quality control costs 3,500
Research & Development Costs 2,400
Administrative Overheads 4,100
Total 34,600
Less: Realised value of Scrap 1,200
COST OF PRODUCTION ( in accordance with the CAS-4 issued by ICWAI ) 33,400
Notes:
(i) AS per CAS4 excise duty of which credit is available, shall be deducted from the cost of material
consumed.

(i) Seling and distribution Overheads doesnot form part
accordingly, ignored in the question.

Q.19-A manufacturer has agreed to supply a machine on following terms: -

(i) Price of the machine at Rs. 4,50,000 (Exclusive ofaxes and duties) (ii) Packing for transportation of the
machine Rs. 15,000 (iii) Transport charges of machinery Rs. 25,000 (iv) Development and tooling charges Rs.
40,000 (exclusive of taxes and duties), (v) C.S.T. @ 3% (vi) Octroi paid on machine supplée Rs. 2,000 (not
recovered from party separately) (vii) Excise duty @ 16%, (viii) Interest will be charged @ 16% on delayed
payment beyond 30 days, (ix) Special discount of Rs. 5,000. if advance of Rs. 2,00,000 is paid with order. Work
out the excise duty liability based on following additional information - (i) Actual transportation cost is Rs.
26,000 (ii) Interest of Rs. 5,000 was charged as party has failed to make payment within 30 days, (iii) The
buyer paid advance with the order.
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Ans: 19-

Price of Machinery 4,50,000

Add: Inclusions

Packing for transport 15,000

Development and tooling 40,000 55,000
5,05,000

Less: Octroi 2,000

Assessable Value 5,03,000

Excise duty @ 16% 80,480

Education Cess 2% 1,610

Higher and Secondary education cess 1% 805

Total Duty Payable 82,894

Note:

U Transport charges not includible in AV, Actual transport not relevant.

U CST, Interest for delayed payment not includible in Valuation.

U It is assumed- that Octroi of Rs. 2000 already included in the value of Machine. And as per the

provisions of valuatuin such charges are not includible in A.V

U Special discount Rs. 5000 was not deductible, as it is a condition for advance Payment, as the price is

not sole consideration.(Rule 6 of valuation rules, 2000.)

Q.20-Cost of production of a product 'X' calculated as per CAS-4 standard is Rs 350 per piece. 500 pieces of a
product were manufactured. 120 pieces were sold at Rs. 700 per piece to Industrial Consumers, 70 pieces
were sold to a Central Government department @ Rs. 690 per piece; 210 pieces were sold to wholesalers at Rs.
720 per piece; 70 pieces were sold in retail @ Rs. 800 per piece and 20 pieces were given as free samples. Out
of the 70 pieces sold to Government department, 25 pieces were rejected, which vere subsequently sold to
other customers @ Rs. 300 per piece, without bringing them in the factory. Balance pieces were in stock, out of
which 25 pieces were so damaged that they became unsalable. [Note that all the prices are exclusive of excise
and sales tax. The rate of duty on the product is 16%. What is total duty payable? Advise Management about

steps to be taken in respect of 25 pieces, which have been damaged in storage.

Ans: 20
Particulars Qty Rate Value
Sale to Industrial Consumers 120 700 840
Sale to Central Government 70 690 48300
Sale to Wholesalers 210 720 151200
Sale in Retall 70 800 56000
Removed as Samples 20 720 14400
353900
Excise duty @16% 56624.00
Education Cess 2% 1132.48
Higher and Secondary education cess 1% 56624
Total Duty Payable 58323
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Note:-Samples are to be valued -As per Rule 4Read with Rule 2, of valuation rules, 2000

U The value of the excisable goods(samples) shall be based oh he val ue of (ldesticat h g oc

goods) sold by the assessee,

U For delivery at any other time nearest to the time of the removal of goods under assessment,
Normal transaction Value 6 means the tr ansact igreatest aggregate quaatities wfh i ¢ h  t
goods are sold.
Q.21-A trader supplies fabrics to independent processor. Cost of fabrics is Rs. 1,150. The processor charges
Rs. 450, which includes Rs. 350 as processing charges and Rs. 100 as his profit. After processing goods are
sent back to the trader, who sells them at Rs. 1,800. Transport charges for receiving goods ahe premises of
the processor is Rs. 50 and the transport charges for sending goods after processing is Rs. 60. Please
determine the assessable value of the goods under Section 4 of the Central Excise Act.
Ans: 21
As per new Valuation Rule 10 A for Job work value will Rs. 1800. Cost of material, Job worker chargers and
transport not relevant.
Q. 22-An assessee manufactures certain goods on jolwork basis. The trader supplies the raw material to job -
worker and sells the manufactured product under his br and name. Find the assessable value for the purpose
of levy of excise duty from the following particulars - (i) Cost of raw material supplied by trader & Rs. 10,000.
(i) Cost of bringing raw material to factory & Rs. 500. (iii) Value of job work donedRs. 2, 500. (i v) Jo
profit & Rs. 400. (v) Transportation charges incurred for returning the manufactured product to the trader o
Rs. 600. (vi) Trader d0s &Ra.Il1%000 price of finished product

Ans: 22
As per new valuation Rule 10 A for Job work value will Rs. 15000. Cost of material, Job worker charges and
transport not relevant.

Q. 23 Calculate the cost of production for the purpose of captive consumption based upon the

following

details: Materials purchased (includes excise duty Rs. 2,000} Rs. 22,000 Realizable value of scrap Rs. 2,000.
Wages 8 Rs. 12,000. Manufacturing expensesd 8,000. Administrative expenses d 8,500. Selling and
Distribution expenses 6 Rs. 3,400. Expenses of quality inspection departmentd Rs 4,000. Expenses of resech

and development department 8 Rs 6,000.

Ans: 23
Calculation of Cost of Production
Particulars Amount
Material 20,000
Wages 12,000
Manufacturing expenses 8,000
Administrative Expenses 8,500
Quality inspection department exp 4,000
Expenses ofResearch and development 6,000
58,500
Less: Realization of Scrap 2,000
Cost of Production 56,500
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Q. 24- A manufacturer having a factory at Jaipur has uniform price of Rs. 1,000 per unit (excluding taxes) for
sale anywhere in India. During the fi nancial year 200809, he made the following sales: (i) Sale at factory gate
in Jaipur: 1,000 units & no transport charges. (ii) Sale to buyers in Delhi: 500 piecesd actual transport charges
incurred Rs. 12,000. (iii) Sale to buyers in Chennai: 600 piece8 actual transport charges incurred Rs. 48,000.
(iv) Sale to buyers in Mumbai: 900 piecesd actual transport charges incurred Rs. 30,000. Find assessable value
per unit under the central excise.

Ans: 24

Calculation of Equalized freight per unit

0+12000+48000+30000/1000+500+600+900= 90000/3000 = 30

Assessable value = FOR Pricé freight = 1000 8 30 = 970

Q.25:- Determine the valuation in following instances. Quote section/rules of Central Excise Law.

0] A Ltd. Sold goods to B Ltd. at a value of Rs. 1@ per unit. In turn, B Ltd sold the same to
C Ltd. at value of Rs. 110 per unit. A Ltd. and B Ltd. are related, whereas B Ltd. and C
Ltd. are unrelated

(i) A Ltd. and B Ltd. are interconnected undertakings under section 2(g) of MRTP Act. A
Ltd. sells goods to B Ltd at value of Rs. 100 per unit and to C Ltd. at Rs. 110 per unit,
who is an independent buyer.

(iii) A Ltd. sells goods to B Ltd. at a value of Rs. 100 per unit. The said goods are captively
consumed by B Ltd. in its factory. A Ltd. and B Ltd. are unrelated . The cost of
production of the goods to A Ltd. is Rs. 120 per unit.

(iv) A Ltd. sells motor spirit to B Ltd. at a value of Rs. 31 per litre. But motor spirit has
administered price of Rs.30 per litre, fixed by the Central Government.

ANS. 25
(i) Transaction value shall be Rs. 110 per unit,

As per Rule 9 of valuation rules,

= When the excisable goods are sold by assessee to related person -the value of the goods shall be
,Normal transaction value at which these are sold by the related person to nonrelated person at the
time of removal,

(i) Transaction value shall be Rs. 100 for sale to BAND Rs. 110 for sale to G3 (Rule 10)

For sales to unrelated buyers valuation will be done as per Section 4(1)(a).
I nter connected undertakings wi Heranpathertlauseaot the defidtion 6 r e | ¢
of ©6related persono. And in the given case as they &
determined as if they are not related person.
(iii) Transaction value will be Rs. 100; section 4(1)(a)In case of sle to unrelated person question of cost of
production does not arise.

(iv) Transaction value Rs. 31.0 section 4(1)(a)d Since the goods are actually sold at this price, administered
price is not considered.






